By Deborah Gordon

r I ‘ he recent string of high-profile sexual misconduct cases
and the rise of the #MeToo movement has brought the
topic of sex discrimination in the workplace to the fore-

front of our national consciousness. Here in Michigan, sex dis-

crimination was banned in the workplace in 1966 when the Fair

Employment Practices Act (FEPA) of 1955 was amended to in-

clude sex discrimination.! In 1977, the Elliott-Larsen Civil Rights

Act (ELCRA) was passed, originally prohibiting only “[tlhe op-

portunity to obtain employment, housing and other real estate,

and the full and equal utilization of public accommodations,
public service, and educational facilities because of religion,
race, color, national origin, age, sex, or marital status.”? Since its
enactment, ELCRA has been amended several times to include
sex-neutral civil rights like height, weight, and familial status?
and other civil rights that are inherently sex-based, such as preg-
nancy, childbirth, and related medical conditions.® Michigan
courts were instrumental in creating early law before passage
of ELCRA and in its interpretation since.

This article reflects on some of the most significant legal
changes to and interpretations of the law in Michigan—and
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improvements to women’s civil rights—over the past 40-
plus years.

Before ELCRA: No access to the courts;
no ban on sex discrimination

In 1963, Michigan enacted a new constitution that provided
for the “equal protection of the laws” regarding discrimination
based on “religion, race, color or national origin.”> In addition,
the constitution established a Civil Rights Commission “to in-
vestigate alleged discrimination against any person because of
religion, race, color or national origin.”® Discrimination based
on sex or gender was not included.

Before ELCRA, employees’ rights were governed under
FEPA, which required a party to file a complaint of discrim-
ination with the Civil Rights Commission within 90 days of
the offense.” Sex discrimination was not originally covered by
FEPA, and the act prohibited access to the courts. Before 1971,
the commission had exclusive jurisdiction to hear discrimina-
tion complaints arising out of private employment.®
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However, in Pompey v General Motors, the Michigan Su-
preme Court first held that an employee at a private company
could maintain an independent civil action against an em-
ployer for discrimination? Michigan’s 1963 constitution “ele-
vated plaintiff’s statutory right [under FEPA to be free from
discrimination] to the status of a constitutional right, but the
limitational period [under FEPA] remained intact.”!° Because
protection of civil rights is a fundamental legal protection, the
Michigan Supreme Court held that when a person’s civil rights
are violated, he is entitled to pursue remedy to be made whole,
“notwithstanding [FEPA] did not expressly give him such a
right or remedy.”"! For the first time in Michigan history, indi-
viduals had the right to maintain independent actions against
employers from wrongful discrimination.

For several years, the Pompey decision was limited to racial
discrimination. Similar to Pompey, the plaintiff in Holmes v
Haughton Elevator Co filed a complaint with the Civil Rights

Commission 184 days after he was laid off, alleging age
discrimination in excess of the FEPA limitations stat-
ute.”? The trial court rejected the holding in Pompey,
finding that there existed “material distinctions in
law...between racial and age discrimination,” and
that the same private right of action did not ap-
ply to age discrimination claims."* The Court of
Appeals reversed the trial court and the Mich-
igan Supreme Court affirmed, holding that
“there is nothing in our decision in Pompey
which suggests that the holding is to be lim-
ited to...racial discrimination in private
employment.”** The Supreme Court held
that the same legislation that outlawed
discrimination based on race also
outlawed discrimination on the
basis of age and other protected
classes.” This case set in mo-
tion the expansion of a claim-
ant’s private right of action for
civil rights violations based on

all protected classes.

Moreover, before ELCRA, no
statute or law existed to bar sex-
ual harassment. As such, plain-

tiffs who were sexually harassed
needed to be creative in the way

they pled and argued their cases.

In Tash v Houston, for example,

the plaintiff, a female employee of

a union working under the defendant
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In Michigan, sex discrimination was banned in
the workplace in 1966 when the Fair Employment
Practices Act of 1955 was amended to include
sex discrimination.

Since its enactment in 1977, the Elliott-Larsen Civil
Rights Act has been amended several times to
include sex-neutral civil rights like height, weight,
and familial status and other civil rights that are
inherently sex-based, such as pregnancy, childbirth,
and related medical conditions.

Given the growing number of cases of sex discrimination
and evolving attitudes toward women in the workplace,
the legislature may find additional amendments to
ELCRA necessary.

president of the local union, complained that her employment
was terminated because she rebuffed the defendant’s sexual
advances.' The plaintiff in Tash was an at-will employee and
thus her employment could be terminated for any reason or
no reason at all (unless the reason was a violation of the
law).”” Without sexual harassment laws to rely on, the plaintiff
alleged that her termination constituted tortious interference
with her contract of employment, and that the defendant was
liable.”® The Court found “that an at-will employee has a sig-
nificant interest in his continued employment that will be pro-
tected against illegal interference by third persons.”*

The Court then considered what constitutes a “third per-
son” in a tortious interference claim. Ordinarily, if an individ-
ual who is an agent of a corporation is “acting for and on
behalf of the corporation,” the individual is 7ot a third person
for the purposes of tortious interference.” However, when
the agent is acting on his sexual desires, those sexual desires
are not the “legitimate interests of the organization he repre-
sents.”?! The Court remanded this case for the plaintiff to have
the opportunity to prove her allegations and for the defendant
“to show that he acted in good faith, i.e., intending to benefit
the union.”* The defendant was only required to “show that as
the principal officer of the union he discharged plaintiff, not
because, as she alleges, she spurned his sexual advances, but,
instead, because he believed that the union would benefit by
not having her as its employee.”?® This analysis is very similar
to the second prong of the McDonnell Douglas burden-shifting
test, which permits the defendant to demonstrate a legitimate,
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When it was passed in 1977, ELCRA
included discrimination on the
basis of sex as a protected category
but did not include prohibitions
against “sexual harassment.”

nondiscriminatory reason for having taken a certain action al-
leged by the plaintiff to be discriminatory.?

Sexual harassment in Michigan

When it was passed in 1977, ELCRA included discrimina-
tion on the basis of sex as a protected category but did not
include prohibitions against “sexual harassment.” It was not
until 1992 that the Michigan legislature amended MCL 37.2103
to add the following language:

(i) Discrimination because of sex includes sexual harassment
which means unwelcome sexual advances, requests for
sexual favors, and other verbal or physical conduct or com-
munication of a sexual nature when:

(7) Submission to such conduct or communication is
made a term or condition either explicitly or implic-
itly to obtain employment, public accommodations
or public services, education, or housing.

(27) Submission to or rejection of such conduct or com-
munication by an individual is used as a factor in
decisions affecting such individual’s employment,
public accommodations or public services, educa-
tion, or housing.

(747) Such conduct or communication has the purpose or
effect of substantially interfering with an individu-
al’s employment, public accommodations or public
services, education, or housing, or creating an in-
timidating, hostile, or offensive employment, public
accommodations, public services, educational, or
housing environment.

Radtke v Everett was a major milestone case in 1993 that
clarified the requirements to sustain a claim for sexual ha-
rassment causing a hostile environment in a workplace.” The
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plaintiff in Radtke was a veterinary technician who alleged
that the defendant, her supervisor, used force to restrain her,
grabbing her neck as he attempted to kiss her.?® The plaintiff
alleged that she was constructively discharged on the basis of
sex, and the Court noted that the crux of her case was that
she was forced to resign due to the hostile work environment
(HWE) created by the defendant’s unwelcome sexual con-
duct. To establish a prima facie case of HWE sex discrimina-
tion, the plaintiff must show five elements:

(1) the employee belonged to a protected group;

(2) the employee was subjected to communication or con-
duct on the basis of sex;

(3) the employee was subjected to unwelcome sexual con-
duct or communication;

(4) the unwelcome sexual conduct or communication was
intended to or in fact did substantially interfere with the
employee’s employment or created an intimidating, hos-
tile, or offensive work environment; and

(5) respondeat superior.””

The Michigan Supreme Court determined that, regarding
the first element, “all employees are inherently members of a
protected class in hostile work environment cases because all
persons may be discriminated against on the basis of sex.”
The Court then clarified that the conduct giving rise to an
HWE sex harassment case does not need to be “sexual in na-
ture,” only that “but for the fact of [the plaintiff’s] sex, [the
plaintiff] would not have been the object of harassment.”® In
Radltke, the defendant failed to show that his “innocent roman-
tic overture” was not sexual in nature; rather, the Court held
that “but for her womanhood, [the defendant] would not have
held [the] plaintiff down and attempted to solicit romance, if
not sex, from her.”*® Third, “[tlhe threshold for determining
that conduct is unwelcome is ‘that the employee did not solicit
or incite it, and the employee regarded the conduct as undesir-
able or offensive.’”* Finally, the Court explained that if an em-
ployer—as opposed to a coworker or a supervisor, assuming
the employer takes prompt and appropriate remedial action—
is accused of sexual harassment, “then the respondeat superior
inquiry is unnecessary because holding an employer liable for
personal actions is not unfair.”*?

The key question in Radtke was whether the unwelcome
sexual conduct substantially interfered with the plaintiff’s em-
ployment. The Court focused on the inquiry of whether “‘one
or more supervisors or co-workers create an atmosphere
so infused with hostility toward members of one sex that
they alter the conditions of employment for them.”* “This is
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so because ‘[tthe employer can thus implicitly and effectively
make the employee’s endurance of sexual intimidation a
“condition” of her employment.’”3*

The Court rejected suggestions in several amicus briefs—
including one from the Women Lawyers Association of Michi-
gan—that existences of a hostile work environment should
be based “solely by reference to plaintiff’s reactions.”® Instead,
the Court found that an objective inquiry taking into account
the totality of the circumstances determined whether an HWE
existed. Similarly, the Court rejected a “gender-conscious”
standard—i.e., how a “reasonable woman” subjected to the
same conduct would feel—in favor of a “reasonable person”
standard® and held that a single incident, if sufficiently trau-
matic—naming rape and sexual assault as two possible sce-
narios—may suffice to create an HWE.”

Michigan appellate courts did not address same-gender
HWE claims until 2007. In Robinson v Ford Motor Co, the male
plaintiff alleged that his male coworker sexually harassed him
on the job.*® The defendant, however, moved for summary
disposition, arguing that sexual horseplay by a heterosexual
male directed against another male was outside the statutory
definition of sexual harassment under ELCRA.* After review-
ing the United States Supreme Court’s decision in Oncale v
Sundowner Offshore Services, Inc, which held that sexual ha-
rassment of any kind—regardless of the gender of the par-
ties—that meets the statutory requirements is prohibited,*® the
Court found that ELCRA’s “discrimination...because of...sex,”
was identical to the language in the Title VII statute analyzed
in Oncale* As a result, ELCRA does not exclude same-gender
harassment claims, and the Court rejected the defendant’s
argument that ELCRA excludes same-gender HWE claims.*?

Next, the defendant in Robinson argued that the conduct
was not “of a sexual nature” because the plaintiff and his al-
leged harasser were both heterosexual. The Court found that,
like Title VII in Oncale, ELCRA does not require any proof of
the harasser’s sexual desire. However, a same-gender HWE
plaintiff must still demonstrate that the harassment happened
“because of sex.”* One method is showing whether “the ha-
rasser making sexual advances is acting out of sexual desire.”**
A plaintiff can also offer evidence when the harasser is moti-
vated by general hostility to the presence of men in the work-
place and where the plaintiff offers “direct comparative evi-
dence about how the alleged harasser treated members of
both sexes in a mixed-sex workplace.”*

Timeline References
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Pregnancy discrimination in Michigan

In response to the United States Supreme Court’s 1976 de-
cision in General Electric Co v Gilbert,*® which held that Title
VII of the federal Civil Rights Act did not prohibit discrimina-
tion based on pregnancy, the Michigan legislature amended
ELCRA in 1978 to include in its definition of sex “pregnancy,
childbirth, or a medical condition related to pregnancy or
childbirth.”¥ The United States Congress also amended Title
VII by passing the Pregnancy Discrimination Act of 1978.%

Until approximately 20006, the law in Michigan protected
women who were pregnant or had medical conditions related
to pregnancy or childbirth from adverse actions by their em-
ployer. However, in 20006, the Sixth Circuit Court of Appeals
in Reeves v Swift Transportation Co held that the defendant’s
policy of granting light-duty assignments only to workers who
sustained job-related injuries as opposed to pregnancy-related
limitations like weight-lifting restrictions was a legitimate, non-
pregnancy based reason for the plaintiff’s termination under
the Pregnancy Discrimination Act of 1978.%

Credit: Nicole M. Smithson and Kristina Bilowus
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When Title VII and ELCRA have similarly worded provi-
sions, Michigan courts often interpret ELCRA provisions using
Title VII caselaw.” Thus, the Michigan legislature, concerned
that the Reeves decision would bleed over into Michigan juris-
prudence, amended ELCRA in 2009 to protect an employee
from discrimination because of “pregnancy, childbirth, or a
related medical condition differently for any employment re-
lated purpose from another individual who is not so affected
but similar in ability or inability to work, without regard to the
source of any condition affecting the other individual’s ability
or inability to work” (emphasis added).” Regardless of how the
Sixth Circuit, the Supreme Court, or any federal law ultimately
ruled on this issue, Michigan employers were still required to
provide employees who were pregnant or had medical condi-
tions related to pregnancy or childbirth with accommodations
similar to those provided to other employees with alternative
jobs as a result of their disabilities.

Conclusion

Given the growing number of cases of sex discrimination
and evolving attitudes toward women in the workplace, the
legislature may well find additional amendments to ELCRA
necessary. Whatever the future holds for the act, it is impor-
tant to understand the history and context of the law and
the jurisprudence surrounding it. Protections against gender-
based discrimination have come a long way since ELCRA was
enacted. But, as the daily deluge of new high-profile sex dis-
crimination cases demonstrates, there likely will be more
work to do in enacting laws to prevent sexual harassment
and sex discrimination. ®
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