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Ithough MCL 500.2006(4) has long provided for the

imposition of 12 percent “penalty” interest on insurers

who are “delinquent” in paying first-party (as well as
certain third-party) claims,' this provision is receiving renewed
attention in light of the Michigan Supreme Court’s decision in
Nickola v MIC General Insurance Company.* While Nickola
dealt with underinsured motorist (UIM) benefits, the over-
lap between UIM and tort claims? has led some to interpret
Nickola as expanding the situations in which third-party claim-
ants can recover penalty interest. However, a thorough read-
ing of this opinion confirms that Nickola has little impact
outside of the underinsured motorist and uninsured motorist
contexts. The standard to recover under § 2006(4) remains
high for true third-party tort claimants who have no contrac-
tual relationship with the insurer.

MCL 500.2006

Chapter 20 of the Insurance Code, MCL 500.2001 et seq.,
is the Uniform Trade Practices Act enacted as 273 PA 1976,

effective April 1, 1977.% This legislation was designed to bring
Michigan’s Trade Practices Act into general conformity with
the model act approved by the National Association of In-
surance Commissioners in the early 1970s, and it defines and
prohibits unfair trade practices in the insurance business.
Unfair trade practices—generally described as unfair methods
of competition or unfair or deceptive acts—are specifically
defined within Chapter 20.° This chapter also authorizes the
insurance commissioner, upon an administrative finding of
unfair trade practices, to order fines and other sanctions up to
and including suspension or revocation of the violator’s license
or certificate of authority for knowing and persistent viola-
tions.” “In other words, Chapter 20 is a ‘do not’ list addressed
to insurers and their agents that is backed by a penalty system,
which includes at the ultimate, a commercial death penalty,
i.e., revocation of certificate of authority or license.”®

But the penalty interest provision, MCL 500.2006, “contrasts
with other provisions of Chapter 20 in that it places affirmative
duties upon insurers rather than simply stating prohibitions.”?
MCL 500.2006(1) mandates timely payment of benefits and



imposes an interest obligation “as provided in subsection (4)”

when payment is not timely:'°
A person must pay on a timely basis to its insured, a person
directly entitled to benefits under its insured’s insurance con-
tract, or a third party tort claimant the benefits provided un-
der the terms of its policy, or, in the alternative, the person
must pay to its insured, a person directly entitled to benefits
under its insured’s insurance contract, or a third party tort
claimant 12% interest, as provided in subsection (4), on claims
not paid on a timely basis. Failure to pay claims on a timely
basis or to pay interest on claims as provided in subsection
(4) is an unfair trade practice unless the claim is reasonably in

dispute. (Emphasis added.)
And MCL 500.2006(4) states in pertinent part:

If benefits are not paid on a timely basis, the benefits paid
bear simple interest from a date 60 days after satisfactory
proof of loss was received by the insurer at the rate of 12%
per annum, if the claimant is the insured or a person directly
entitled to benefits under the insured’s insurance contract. If°
the claimant is a third party tort claimant, the benefits paid bear
interest from a date 60 days after satisfactory proof of loss was
received by the insurer at the rate of 12% per annum if the lia-
bility of the insurer for the claim is not reasonably in dispute, the
insurer has refused payment in bad faith, and the bad faith was
determined by a court of law. (Emphasis added.)

As a penalty, the statute is to be strictly construed."

At a Glance

Nickola v MIC General Insurance
Company underscored that claimants
under MCL 500.2006(4) fall into one

of two categories: those who have a
contractual relationship with an insurer,
and those who have successfully

sued someone who has a contractual
relationship with an insurer.

The former can recover penalty interest
regardless of whether their claim was
reasonably in dispute, but the latter
must show the absence of a reasonable
dispute as to liability, and “that the
refusal to pay was in bad faith.”

Nickola moved underinsured motorist
and uninsured motorist claims from the
second category to the first, but nothing
in the opinion alters the standards for
third-party tort claimants to recover
under MCL 500.2006(4).
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The distinction between
first-party and third-party claims

MCL 500.2006(4) “divides insurance claims ‘not paid on
a timely basis’ into two categories.”'? Citing this statute, the
United States Court of Appeals for the Sixth Circuit stated that

[f]or cases where the claimant is the insured or an individual
or entity directly entitled to benefits under the insured’s con-
tract of insurance, the interest rate is 12% per annum. How-
ever, for third party tort claimant[s], the interest rate is 12%
per annum if the liability of the insurer for the claim is not
reasonably in dispute, the insurer has refused payment in bad
faith and the bad faith was determined by a court of law."
(Internal quotation marks omitted.)

The distinction is important because if “the claimant is the
insured or an individual or entity directly entitled to benefits
under the insured’s contract of insurance, and benefits are
not paid on a timely basis, the claimant is entitled to 12 per-
cent interest, irrespective of whether the claim is reasonably in
dispute.”* (Emphasis added.)

In certain situations, third-party tort claimants may pur-
sue a claim directly against a tortfeasor’s insurer. However,
a judgment against the insured is generally a precondition
to any such claim. This is because MCL 500.3030 other-
wise bars direct actions by an allegedly injured party against
an alleged tortfeasor’s insurance company. But the Michi-
gan Court of Appeals previously decided that an action by
the injured person against a tortfeasor’s insurer could be
brought once there has been a determination of liability in
the underlying suit.® While that decision is not preceden-
tially binding,'® the Michigan Supreme Court later cited it
as instructive in explaining that “an injured person’s inter-
est in the resolution of the policy coverage question stems
from the availability of a postjudgment garnishment action
against the insurer in which the coverage question would
be litigated.”"”

Once the third party has standing as noted above, MCL
500.2006(4) only allows third-party tort claimants to recover
12 percent interest “if the liability of the insurer for the claim
is not reasonably in dispute, the insurer has refused payment
in bad faith and the bad faith was determined by a court of
law.”"® Therefore, either the existence of a reasonable dispute
or the absence of bad faith as determined by a court of law
is fatal to third-party tort claimant’s demand for 12 percent
penalty interest.” Whether a claim is reasonably in dispute is
a question of law for the court:*

[W1hen there is no indication that the insurer acted unreason-
ably or with dilatory motive in denying the claim, the court
should find that the claim is reasonably in dispute. A policy
also might be reasonably in dispute when the insurer—in
good faith—disputes its obligation, contests legitimate issues,
and makes no effort to delay recovery of benefits.”! (Internal
quotation marks and citation omitted.)
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For many years, the final sentence of MCL 500.2006(1)
presented the bench and bar with a sort of “optical illusion.”*
Beginning with Siller v Employers of Wausau,? this sentence
was read to expand the applicability of the “reasonably in
dispute” exception to interest liability from its limited scope
under subsection (4) (“third-party tort claimant[s]” only) to
all claims, including contract claims.?! But in Yaldo v North
Pointe Insurance Company, the Court clarified that “[wlith
respect to collection of twelve percent interest” under MCL
500.2006(4), “reasonable dispute is applicable only when the
claimant is a third-party tort claimant,”® and where the action
is based “solely on contract...the insurance company can be
penalized with twelve percent interest, even if the claim is

reasonably in dispute.’?

Although some courts initially de-
clined to follow this aspect of Yaldo as dicta,”” the Court of
Appeals subsequently adopted Yaldo’s reasoning and found

that the “reasonably in dispute” language of

MCL 500.2006(4) applies only to third-party tort claim-
ants; if the claimant is the insured or an individual or entity
directly entitled to benefits under the insured’s contract of
insurance, and benefits are not paid on a timely basis, the
claimant is entitled to 12 percent interest, irrespective of
whether the claim is reasonably in dispute.?® (Internal quota-
tion marks and citations omitted.)

The Nickola decision

Nickola had a lengthy procedural history; it arose from an
April 2004 accident, and the Nickolas first filed suit in April
2005. The Nickolas were injured in a car accident caused by
Roy Smith, whose no-fault insurance policy provided the mini-

mum liability coverage allowed by law: $20,000 per person, up
to $40,000 per accident. Smith’s insurer settled with the plain-
tiffs and paid them the limits of Smith’s policy. The plaintiffs

then looked to their own insurer for underinsured motorist
benefits, and after obtaining an arbitration award against MIC,
the plaintiffs sought 12 percent penalty interest under the Uni-
form Trade Practices Act. The trial court declined to award
penalty interest, ruling that the penalty interest clause did not
apply because the UIM claim was reasonably in dispute.?

The Michigan Court of Appeals affirmed, finding that
“while plaintiff is seeking UIM benefits that are provided
under the policy, he is doing more than merely making a
simple first-party claim...” and “for plaintiff to succeed on his
UIM claim, he essentially has to allege a third-party tort claim
against his own insurer....”3° The insurer “stands in the shoes
of the alleged tortfeasor, and plaintiff seeks benefits from de-
fendant that arose from the alleged tortfeasor’s liability.”?"
The panel further explained:

This third-party tort claim is different in nature from a typi-
cal claim for first-party benefits, as it will often require proof
of the nature and extent of the injured person’s injuries, the
injured person’s prognosis over time, and proof that the inju-
ries have had an adverse effect on the injured person’s ability
to lead his or her normal life. In addition, such a third-party
tort claim is designed to compensate a claimant for past and
future pain and suffering and other economic and noneco-
nomic losses rather than compensation for immediate ex-
penses that are generally associated with a first-party claim.
In other words, plaintiff’s UIM claim is tied to a third-party
tort claim for damages that, in many respects, is fundamen-
tally different from a typical first-party claim.?? (Internal quo-
tation marks and citations omitted.)

But the Supreme Court reversed, finding that the claimants

were parties to the insurance contract. The Nickolas chose to
pay higher insurance premiums in order to obtain protection
from underinsured motorists. The Nickolas were insureds,
not third-party tort claimants. Therefore, the first sentence
of MCL 500.2006(4) is applicable, and the “reasonably in
dispute” language contained in the second sentence does not

apply to plaintiff’s claim for UIM benefits.

The Court of Appeals...erroneously focused on the nature of
a UIM claim....Yet the plain language of MCL 500.2006(4)
distinguishes only the identity of the claimant, not the nature
of the claim. The proofs required for a UIM claim do not
transform “the insured” into a “third party tort claimant”
when seeking to enforce the insured’s own insurance con-
tract. The insured by definition is a party to the insurance
contract, not a third party. Simply because the Nickolas’ UIM
coverage requires a particular set of proofs in order to recover
UIM benefits does not transform plaintiff’s claim for bene-
fits under the insurance policy into a tort claim. In sum, the
Nickolas were insureds who made a claim for benefits under

their policy of insurance....?



The Court also reiterated that “if the claimant is the insured
and benefits are not paid on a timely basis, the claimant is
entitled to 12% penalty interest per annum irrespective of

734 Furthermore,

whether the claim is reasonably in dispute.
an “insured making a claim under his or her own insurance
policy for UIM benefits cannot be considered a third party
tort claimant under MCL 500.2006(4)” per the plain language

of the statute.®® (Internal quotation marks omitted.)

Conclusion

The Michigan Supreme Court’s Nickola opinion under-
scored the bench and bar’s longtime understanding that claim-
ants under MCL 500.2006(4) fall into one of two categories:
those who have a contractual relationship with the defendant
insurer (first parties) and those who have successfully sued
someone who has a contractual relationship with the defen-
dant insurer (third parties). The former can recover penalty
interest regardless of whether their claim was reasonably in
dispute, but the latter must show the absence of a reasonable
dispute as to liability and “that the refusal to pay was in bad
faith.”*® The only change Nickola caused was to move under-
insured motorist and uninsured motorist claims from the
second category to the first. Nothing in the opinion alters
the standards for third-party tort claimants to recover under
MCL 500.2006(4). A clearer understanding of what Nickola
says (and does not say) about this issue can streamline settle-
ment discussions, reduce unnecessary motion practice, and
generally benefit both sides of the bar. m
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