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or an appellate attorney who concentrates in the area of
negligence law, having personal feelings for particular
statutes comes easy. Some recently enacted statutes be-
came instant favorites since it was obvious that years of appel-
late litigation were going to be necessary to fully understand
them.! Some less-favored statutes were bound to cause seri-
ous mischief because they either shouldn’t have been written
the way they were or shouldn’t have been written at all.?
This article focuses on statutes of a different type—those
that have been underused by courts and litigants. These stat-
utes include several that, in my opinion, could and should have
been interpreted in such a way as to effectively counter rulings
that impeded the proper operation of the civil justice system.

MCL 600.2315 and MCL 600.2321

These related statutes belong in the underused category.
MCL 600.2315, which applies only to cases that have gone
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to verdict, contains a laundry list of potential trial court errors
that are deemed immune from appellate reversal. Most signifi-
cant is the statute’s final subsection, MCL 600.2315(11), which
provides that a judgment shall not be reversed “[flor any other
default or negligence of a clerk or officer of the court, or of
the parties, or their counselors or attorneys, by which neither
party shall have been prejudiced.”

MCL 600.2321 references the “omissions, imperfections,
variances and defects” identified in MCL 600.2315 as well as
“all others of the like nature,” and indicates they may be cured
by the court by amendment provided they are not against
“the right and justice of the matter.”

Both MCL 600.2315 and MCL 600.2321 deserve greater
prominence in the appeal of cases that have gone to verdict.
They represent more specific legislative recognition of both
a harmless error principle and the ability of a court to cure
deficiencies that do not result in prejudice to another party.?



MCL 600.2957, MCL 600.2958, MCL 600.2959,
and MCL 600.6304

These four statutes were enacted together in 1995. They
altered the civil justice system by eliminating joint and sev-
eral liability in most cases and introducing the concept of the
at-fault nonparty.* These statutes also for the first time codi-
fied the concept of comparative fault, which had previously
been only a common-law concept.’

The system adopted in these three statutes has been dubbed
by the Michigan Court of Appeals as “fair share” liability; each
party named in a personal injury case as well as nonparty tort-
feasors are to be assigned a percentage of fault for their tor-
tious acts or omissions that cause injury, and the liability of
each tortfeasor is limited to the percentage of fault assigned
to each.® But, in addition to the statutory adoption of com-
parative fault, MCL 600.2958 seemed to go one step further
by declaring that in a personal injury action “a plaintiff’s con-
tributory fault does not bar that plaintiff’s recovery of dam-
ages.” When this language was written into MCL 600.2958, that
statute held out the prospect that any principle of law, statu-
tory or common, that resulted in the complete elimination of
a plaintiff’s right to recover based on the fault of the plaintiff
would be discarded.

Such a reading of MCL 600.2957, MCL 600.2958, and MCL
600.2959 was buttressed by the 1995 amendment to the stat-
ute pertaining to the taking of verdicts in personal injury ac-
tions, MCL 600.6304. That statute specifies that the trier of
fact in such an action shall make a finding as to the percent-
age of fault of all persons that contributed to the death or
injury, including each plaintiff.”

MCL 600.2958’s prescription that any fault attributable to
the plaintiff would not bar all recovery cast doubt on one
common-law doctrine—the so-called wrongful conduct rule.
The wrongful conduct rule called for the complete elimina-
tion of the plaintiff’s right to recover in a personal injury action
based on a particular type of “fault” for which the plaintiff was
found responsible—illegal conduct.?

Or consider MCL 600.2958’s potential impact on another
common-law doctrine that by all appearances has reintroduced
the concept of contributory negligence, the now-discredited
doctrine under which the entirety of plaintiff’s recovery is
eliminated due to any fault on the part of the plaintiff. I am
speaking here of the now ubiquitous defense in premises lia-
bility cases—the open and obvious danger defense.

At a Glance
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existence of statutes that, given an
even break, could have done more in
the interest of justice.
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At one point in time, the Michigan Supreme Court was at
least conscious of the fact that courts had to be careful to
avoid allowing the open and obvious danger defense to evolve
into a rule of contributory negligence’ But increasingly, the
Supreme Court’s admonition against transforming the open
and obvious danger defense into a rule of contributory fault
has been ignored."

These four statutes, and particularly MCL 600.2958, have
not had the effect they could have had. The wrongful conduct
rule continues to be applied" and the open and obvious dan-
ger defense continues to flourish. The effect of the language
contained in MCL 600.2958 has been blunted by a provision
in MCL 600.2957(3) which specifies that MCL 600.2957, MCL
600.2958, and MCL 600.2959 “do not eliminate or diminish
a defense that currently exists, except as expressly provided
in those sections.” The weighty question presented by this
language in MCL 600.2957(3) is whether an explicit legislative
decree that “a plaintiff’s contributory fault does not bar that
plaintiff’s recovery of damages” constitutes an express pro-
vision against the application of any common-law rule that
deprives the plaintiff of all recovery because the plaintiff was
responsible for some degree of fault.

MCL 600.1901 and MCL 600.5856(a)

In two areas of medical malpractice litigation, the Michi-
gan Supreme Court has created a species of what might be
described as spectral cases: those that are in suit but not
“‘commenced,” at least for statute of limitations purposes. In
Scarsella v Pollak and Burton v Reed City Hospital Corpora-
tion,"? the Court ruled that two medical malpractice cases were
not “commenced” because of a failure to comply with the pro-
cedural requirements for filing a medical malpractice case.”
In Scarsella, the plaintiff failed to include an affidavit of merit
with his complaint as required by MCL 600.2912d, and in
Burton, the plaintiff failed to wait the 182-day period required
by MCL 600.2912b after mailing a notice of intent before fil-
ing suit.

The holding in Scarsella and Burton that these cases were
never commenced invariably dooms a plaintiff’s case even if
dismissal for failure to comply with MCL 600.2912b or MCL
600.2912d is without prejudice. The reason is that because the
plaintiff’s spectral case was never commenced, the plaintiff
will be unable to claim the tolling effect of MCL 600.5856(a)."
The creation of these spectral cases also presents procedural
problems for the courts: does the defendant facing an “un-
commenced” case have to comply with the court rules or even
a trial court order?!

In a summary opinion issued in 2007, the Michigan Supreme
Court intimated that a defendant facing a case that was not
commenced could choose a course of conduct that was in
violation of the court rules.”” The Court rightfully had second
thoughts about this conclusion in its decision in Saffian v
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Simmons. In Saffian, the Court cited to the “chaotic uncer-
tainty” that would be created if a defendant could simply ig-
nore the court rules in a case deemed “not commenced.”*

The more serious question presented by Scarsella and
Burton is whether the chaotic uncertainty potentially emanat-
ing from cases that are in limbo of having been filed but not
commenced is whether either of these two decisions could
be deemed compatible with MCL 600.1901 or MCL 600.5856(a).

By concluding in Scarsella and Burton that these two
cases were not commenced, the Court failed to consider MCL
600.1901, the statute that actually covers how and when a case
is commenced. That statute simply states: “A civil action is
commenced by filing a complaint with the court.” Under MCL
600.1901, neither Scarsella nor Burton could be classified as
cases that were not commenced.

Moreover, on the specific question of whether the statute
of limitations was tolled in these two cases, MCL 600.5856(a)
was supposed to supply the answer. That statute is equally
simple and unequivocal: it provides that the period of limi-
tations is tolled when a complaint is filed, provided that ser-
vice is effectuated within the period provided by the Michigan
Court Rules.”” Once again, both Scarsella and Burton are cases
in which tolling of the statute of limitations would have been
appropriate under the literal text of the one Michigan statute
that governs it—MCL 600.5856(2).

The Court’s creation of a class of spectral cases that were
unquestionably commenced under the applicable statute but
not commenced for limitations purposes in Scarsella and
Burton came at a time when the Court’s majority professed
adherence to an extreme form of textualism in the interpreta-
tion of statutes. Yet the precise holding in Scarsella that the
plaintiff had not commenced his cause of action because he
did not attach an affidavit of merit to his complaint had no
statutory support. That holding also happened to be at odds
with both MCL 600.1901 and MCL 600.5856.%

While there is at least some textual support for the con-
clusion reached in Burton, that decision likewise cannot be
harmonized with MCL 600.1901. The textual support for the
Burton decision is found in MCL 600.2912b(1), which speci-
fies that a party “shall not commence” a medical malpractice
action unless written notice has been provided in accordance
with the time period prescribed by that statute. The Michigan
Supreme Court held that the language of MCL 600.1901 had
to give way to this language in MCL 600.2912b since the latter
was the “more specific statutory provision” and had to take
precedence over the general statute, MCL 600.1901.%

This is a curious distinction in light of the fact that with
respect to the subject at hand in Burton—whether a cause of
action is “commenced” for purposes of tolling the statute
of limitations—the more specific statutory section should be
Michigan’s statute on the subject of the commencement of a
cause of action, MCL 600.1901, not a statute calling for a pre-
suit notice period in medical malpractice cases. Reading these
two statutes together, courts must “endeavor to read them
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harmoniously and to give both statutes a reasonable effect.
A more logical reading of MCL 600.1901 and MCL 600.2912b
together is that a malpractice case filed before the expiration
of the mandatory waiting period is improperly commenced
(and, therefore, subject to dismissal without prejudice), but it
is certainly commenced under MCL 600.1901.

MCL 600.2301

MCL 600.2301 contains two important sentences. The first
extends to a trial court the power to amend “any process,
pleading or proceeding.” The Michigan Supreme Court em-
ployed this sentence in Bush v Shababhang, allowing the
amendment of a notice of intent that was defective under
MCL 600.2912b(4).% The Court has spent the last eight years
limiting the reach of both the Bush ruling and the first sen-
tence of MCL 600.2301.%

The more intriguing part of MCL 600.2301 is its final sen-
tence, which states that a court “at every stage of the action
or proceeding shall disregard any error or defect in the pro-
ceedings which do not affect the substantial rights of the par-
ties.” The significant question associated with this sentence is
whether it could have provided an inroad against strict adher-
ence to statutory requirements that a textualist court might
otherwise impose.

What comes to mind in this context is the series of Michi-
gan Supreme Court rulings on the necessity of strict adher-
ence to presuit notice requirements in cases filed against gov-
ernmental agencies. In Rowland v Washtenaw County Road
Commission, the Court overruled 30 years of precedent on
the subject of the necessary compliance with a presuit notice
statute.” In Rowland, the Court considered the presuit no-
tice required by MCL 600.1404(1) for cases in which a plain-
tiff intends to bring a case against a governmental agency
based on a highway defect. In prior rulings reviewed and over-
ruled in Rowland, the Court had held on somewhat dubious
constitutional grounds that the plaintiff’s failure to comply
with a statutory presuit notice requirement was not to be the
basis for the dismissal of the plaintiff’s claim unless the gov-
ernmental agency/defendant could establish that it was preju-
diced by the plaintiff’s lack of compliance.?

The Court in Rowland rejected this line of cases, ushering
in a number of decisions in which presuit notice requirements
were enforced with vigor and even the most technical of de-
viations from the statutory notice requirement were deemed
grounds for the dismissal of a plaintiff’s case.”’” In one of its
post-Rowland decisions, the Supreme Court summarized its
approach to these cases by noting that when the legislature
conditions the ability to file a claim “on a plaintiff’s having
filed specific statutory notice, courts may not engraft an ‘actual
prejudice’ component onto the statute as a precondition to
enforcing the legislative prohibition.”*

But has the legislature actually decreed that every failure
on the part of a plaintiff to comply with a presuit notice statute



must result in the complete dismissal of his or her case? Ap-
plication of the second sentence of MCL 600.2301 would sug-
gest that this is not necessarily so. Indeed, that sentence of-
fers support for the conclusion that the pre-Rowland cases
which demanded proof of a defendant’s actual prejudice be-
fore enforcement of a presuit notice requirement results in the
complete dismissal of a case, while perhaps not constitution-
ally mandated, were not wrongly decided. Courts are charged
with disregarding any defect in the proceedings that does not
result in prejudice to the opposing party. If the underlying pur-
poses of the presuit notice requirement have been served,
MCL 600.2301 provides a legislatively approved basis for disre-
garding any errors associated with a presuit notice.

At the very least, MCL 600.2301 had the potential to coun-
ter a number of harsh rulings by a Michigan Supreme Court
that had no tolerance for deviation from statutory or pro-
cedural requirements and no conception of any principle of
substantial compliance. Like several of the other statutes dis-
cussed in this article, that potential has not been realized. m
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