Michigan Bar Journal July 2018

PIOW Animal Law

MSU'’s Animal Welfare
Clinic Roars Onto the Scene

An Inside Look at the Innovative Contributions Clinicians
Have Made to the Field of Animal Law in the Clinic’s First Year

By Carney Anne Nasser

he Animal Welfare Clinic at Michigan State University
College of Law has just completed its first year. At the

time the clinic was established when I arrived at MSU

in June 2017, only one other similar clinical program existed
in the United States: the Center for Animal Law Studies at
Lewis & Clark Law School in Portland, Oregon,’ where my
extraordinary colleague, Kathy Hessler, is director. Hessler and
I are currently the only two full-time professors in the world
who teach exclusively animal law.? As a practitioner with sig-
nificant regulatory, legislative,

and impact litigation expe-
rience in animal law

over the course

of 15 years of practice, I have endeavored to create a collab-
orative clinical environment where law students can partici-
pate in game-changing legal work. I believe it is my respon-
sibility to provide animal welfare clinicians with innovative
and multidisciplinary professional experiences they will not
find at most other law schools, and that will empower them
regardless of the type of law they pursue after graduation.

I sought to create a clinical experience that would chal-
lenge students to devise and deploy multifaceted legal strate-
gies to elevate the legal interests and treatment of a/l animals
as opposed to serving human clients with cases that happen
to concern or involve animals. Animal law is, in my profes-
sional but not-so-objective opinion, one of the most exciting
and rapidly developing fields of law, meaning law students

in the clinic have virtually limitless possibilities for culti-
vating and executing creative legal strategies. There-
fore, our clinic does not serve individual clients who
have animal-related cases; rather, it serves the inter-
ests of justice by devising and executing complex
legal strategies with the objective of changing the
entire legal landscape for animals—whether they are
kept as companions, used for entertainment, experi-
mented on in research labs, exploited in the exotic
pet trade, or forced to perform in circuses.
MSU’s animal welfare clinicians have engaged in
a number of cutting-edge projects in our inaugural
year. 'm humbled and proud that many attorneys are
somewhat shocked when they learn about the cali-
ber of work these second- and third-year students are
producing. Following is just a sample of some of what
these remarkable students have contributed to the field
since August 2017.

Comments to the U.S. Department of
Agriculture on license rubberstamping

Through statutory mandate of the federal Animal Welfare
Act, the United States Department of Agriculture (USDA) reg-
ulates the use of animals by various commercial industries,



including roadside zoos, commercial dog breeders, circuses,
and research facilities.> The act is not a federal cruelty law
(no such law exists), but it establishes minimum standards
of housing, care, and transportation through interpretive reg-
ulations promulgated by the USDA.* There are approximately
120 USDA inspectors for several thousand licensed facilities,’
and the Animal Welfare Act requires agency inspections to
ascertain compliance.® The act similarly requires compliance
before annual license renewal, but the agency has a long-
standing practice of yielding to licensee self-certification rather
than verifying act compliance before renewal, resulting in the
renewal of licenses for numerous facilities that are chronic
Animal Welfare Act violators.” MSU animal welfare clinicians
worked with more than a half dozen of the most reputable ex-
otic animal sanctuaries in the United States to prepare detailed
comments and a robust administrative record to support pro-
posed regulatory change that would mandate verified act com-
pliance before license renewal,® among other important im-
provements to assure fulfillment of the act’s purpose. This
critical regulatory change has been a long time coming and
could affect millions of animals in regulated facilities by bet-
ter ensuring that facilities that don’t maintain minimum stan-
dards of care will not be able to renew their licenses.’

Model animal guardianship law

One of MSU’s animal welfare clinicians, second-year law
student Hussein Saad who has aspirations in the legislative/
policy and political arenas, prepared a model bill that would
empower judges to appoint law students or pro bono attor-
neys as animal guardians in cruelty cases on the court’s own
motion or at the request of either prosecutors or defense
attorneys. The model law, introduced in 2018 as HB 6029 and
sponsored by Rep. Abdullah Hammoud and 15 other represen-
tatives, is presented as a no-cost bill that doesn’t expand the
reach of any existing cruelty law or affect existing exemptions,
but rather seeks to serve the interests of justice and provide
courts with an additional voice in the courtroom and through-
out the prosecution for additional factual input, animal place-
ment, and even animal victim impact statements. A similar law
has been passed in Connecticut concerning cruelty cases in-
volving dogs and cats, but the scope of the model law drafted
by the MSU Animal Welfare Clinic would help courts in all
cruelty cases that reach prosecution, regardless of species.

Comments to the USDA on third-party certifications

The USDA, in furtherance of what appears to be an ongo-
ing deregulation campaign that has been in place for at least as
long as I have been an animal law practitioner, solicited pub-
lic comment on an agency proposal to consider third-party
certification as a positive factor when determining the fre-
quency of inspections of Animal Welfare Act-regulated facili-
ties."! The net impact could ostensibly be that some members
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of certain commercial animal industries may not be subject
to agency inspection for more than a year at a time if they are
members of an industry trade group—a move many have criti-
cized as tantamount to the “fox guarding the henhouse.” Two
third-year law students, Heather Olson and Rose Rodriguez,
prepared detailed written comments and an administrative
record totaling more than 1,000 pages of supporting exhibits
and evidence for submission to the USDA, and they traveled
with me to Tampa, Florida, to deliver oral testimony to the
USDA'’s deputy administrator of animal care and other agency
representatives. The listening session was attended by numer-
ous animal exhibitors and advocacy groups alike.'

On May 25, 2018, we received the good news that the USDA
decided against using third-party certification as a positive fac-
tor when determining inspection frequency. We will no doubt
need to continue to keep pressure on the agency to more
effectively enforce the Animal Welfare Act, but a different
decision would have been a significant step backward for the
welfare of millions of animals in the United States."

Animal rescue, sanctuary placement,
and legal analysis

In November 2017, wildlife investigators in a southern state
contacted me about a critically emaciated tiger cub that law
enforcement officers had confiscated from an unpermitted lo-
cation after finding the young cat chained to a concrete slab.

Because of relevant state law prohibiting private owner-
ship of dangerous wild animals in that particular jurisdiction,

At a Glance

Through statutory mandate of the federal Animal
Welfare Act, the USDA regulates the use of animals
by various commercial industries, including road-
side zoos, commercial dog breeders, circuses, and
research facilities.

The Animal Welfare Act is not a federal cruelty law
(no such law exists), but it establishes minimum stan-
dards of housing, care, and transportation through
interpretive regulations promulgated by the USDA.

There are approximately 120 USDA inspectors for
several thousand licensed facilities.
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Most states have either
prohibited or established
a licensure program for
the ownership of certain
exotic animals.
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The Animal Welfare Clinic helped rehome this tiger cub to a reputable sanctuary after

law enforcement officers found her chained in a backyard at an unpermitted facility.

federal law prohibiting interstate trafficking, and the cruel
conditions in which the cub was discovered,** the clinic con-
sulted with state and federal agents on the breadth of poten-
tial local, state, and federal criminal charges. It discovered 22
potential local, state, and federal criminal violations in con-
nection with the apparent possession, transport, and treat-
ment/neglect of the cub. The clinic arranged and coordinated
placement for the young tiger at an award-winning, accredited
sanctuary once she was healthy enough to travel. Since being
rehomed to the Lions, Tigers & Bears sanctuary in Alpine,
California, the cub—now named Nola—is thriving in her vast,
naturalistic habitat.® The clinic will continue to provide legal
support and analysis to the extent necessary and helpful for
investigators and prosecutors.

Submission of a proposed resolution
to the U.S. Fish & Wildlife Service
on tiger farming

The Convention on the International Trade in Endangered
Species of Wild Fauna and Flora is an international treaty with
more than 180 signatory nations, including the United States.!®
Although the treaty is not self-executing, it is implemented in
the U.S. through the statutory and regulatory framework of
the federal Endangered Species Act.” The aim of the treaty is
to ensure that the international trade in wildlife “is legal and
does not threaten the survival of species in the wild.”*® Every
two to three years, the signatory nations meet for a Confer-
ence of the Parties to discuss implementation of the treaty
and introduce resolutions and changes that further the intent

of the international agreement.” Voting is strictly reserved for
the parties, but nongovernmental agencies and others who
demonstrate experience in the field may be approved for
observer status, allowing them to present oral testimony for
consideration by voting delegates.?® The next conference will
be in Sri Lanka in May 2019,%' and the Animal Welfare Clinic
is preparing detailed comments and proposed resolutions on
critical animal welfare matters that bring together species con-
servation and international wildlife trafficking and plans to
present oral testimony at the treaty meeting.

Freedom of Information Act practice
on the state and federal levels

Numerous groups—the American Bar Association,? the
American Veterinary Medical Association,” the Association of
Zoos and Aquariums,?* and the U.S. Department of Agricul-
ture,” among others—condemn private ownership of various
species of exotic animals. However, five states still allow un-
fettered ownership of dangerous animals as pets: Alabama,
Nevada, North Carolina, South Carolina, and Wisconsin.?® Most
states have either prohibited or established a licensure pro-
gram for the ownership of certain exotic animals from tigers
to venomous snakes. Existing state laws are patchwork and
lack any degree of uniformity or consistency. Because federal
agencies like the U.S. Fish and Wildlife Service and USDA only
oversee the use of particular species in certain commercial
settings that affect interstate commerce, there is a dearth of
information available on the state or federal level when it
comes to dangerous animals kept as pets.




When investigating an animal welfare concern relating to
exotic animals, the first step is always a specific and well-
crafted Freedom of Information Act (FOIA) request to the rele-
vant federal agencies and state open-records law requests to
relevant agencies and law enforcement offices. MSU’s animal
welfare clinicians become proficient at FOIA practice, includ-
ing appeals processes. Our clinicians have submitted dozens
of records requests, yielding thousands of pages of critical ani-
mal welfare records and information; when agencies have
denied access to public records, clinicians have vigorously
appealed the refusal. Additionally, clinicians have used rec-
ords obtained through FOIA to support complaints to federal
agencies about violations of the Animal Welfare Act.

First responders’ handbook for
dangerous wild animal encounters

Law enforcement officers and first responders—such as the
police officers who first discovered the tiger cub, Nola, while
executing an unrelated warrant—receive no training and have
no resources to prepare them or guide them through an en-
counter with an inherently dangerous pet. The MSU Animal
Welfare Clinic is filling this void by literally writing the book
on dangerous animal encounters for law enforcement offi-
cers, paramedics, humane officers, and other first responders
in all 50 states.

Conclusion

I'm proud of the work the clinicians have accomplished in
such a short time, and I'm grateful that MSU College of Law
is providing a meaningful opportunity for students to gain
unique practice experience. The opportunity to empower
future lawyers is both rewarding and humbling. The most ex-
citing part is that we are just getting started. m

Carney Anne Nasser is director of the Animal Welfare Clinic at Michigan
State University College of Law and executive director of the WildCat
Conservation Legal Aid Society (weclas.org). As a practitioner with more
than a decade of experience with multiple animal advocacy nonprofit
organizations, Nasser has largely focused on creative litigation, regula-
tory, and legislative strategies to protect and conserve big cats and other

animals commonly exploited for entertainment and the exotic pet trade.
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