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p¥.l Marijuana Law

Why Michigan Marijuana Licensees
(Probably) Can’t Get Bank Accounts

By Elizabeth Anne Khalil

arjjuana businesses have a banking problem. The
l \ / I latest estimates indicate that fewer than 400 banks
and credit unions in the U.S. actively provide finan-
cial services to state-legal marijuana businesses,' meaning the
marijuana sector deals largely in cash. This is a direct result
of the fact that marijuana remains illegal under the federal
Controlled Substances Act; banks and credit unions, whether
state or federally chartered, are expected to follow all appli-
cable federal and state laws and not facilitate violations of law.
To date, federal authorities—including the Department of Jus-
tice (DOJ) and banking regulators like the Federal Reserve,
Office of the Comptroller of the Currency, and Federal Deposit
Insurance Corporation—have not officially forbidden financial
institutions from serving state-legal marijuana businesses, but
they also cannot give financial institutions free rein to serve
these businesses or change the law to exempt financial insti-
tutions from the Controlled Substances Act.
As Michigan continues to license marijuana businesses,
the dearth of banking services has tangible effects on both

licensees and the state. These include the risk that large
amounts of sitting cash will serve as targets for crime, and the
administrative hassle of handling piles of dollar bills in finan-
cial transactions, including payments to the state for fees and
taxes. There is no reliable solution to these issues as long as
federal law remains unchanged.

Federal law constraints

The Controlled Substances Act is unambiguous: it is illegal
to possess, manufacture, distribute, dispense, or possess with
intent to manufacture, distribute, or dispense, marijuana.? This
is because marijuana is listed as a Schedule I drug, the most
restrictive of five drug classifications under the Controlled
Substances Act.® The act does not exempt an activity or mod-
ify a drug’s scheduling simply because a drug is legal under
state law.

Illegality under the Controlled Substances Act imposes ob-
ligations on financial institutions under the Bank Secrecy Act



and its implementing regulations.” The Bank Secrecy Act
framework is premised on the concept that financial institu-
tions play a crucial role in detecting and preventing crimes.
To that end, the act’s requirements include maintaining anti-
money-laundering programs to detect, prevent, and report
potential violations of law, including screening out current
and potential account holders engaged in illegal activity and
filing certain reports with federal authorities, such as currency
transaction reports of cash transactions of more than $10,000
and suspicious activity reports of suspected violations of law.
By definition, marijuana businesses are engaged in activity that
violates federal law and, as such, their banking transactions
are subject to those laws and regulations.

Against this legal backdrop, it is not surprising that few
financial institutions serve marijuana businesses and individ-
uals involved with these businesses. Indeed, it is surprising
that any do.

Federal tolerance of marijuana banking

The federal government has, to date, not asked courts to
invalidate as preempted by the Controlled Substances Act all
state laws allowing marijuana activity. This tolerance is actu-
ally the source of the marijuana banking problem: federal
authorities have allowed marijuana businesses to exist, but
without any legal safe harbor or other clear pathway for finan-
cial institutions to serve those businesses, financial institutions
may reasonably hesitate to do so.

From a federal law enforcement perspective, support for
marijuana businesses’ access to the banking system should
make sense: transactions conducted through financial insti-
tutions are tracked and reported in numerous ways under
the Bank Secrecy Act framework, such as suspicious activity
reports® and currency transaction reports.” Those filings are
available to many governmental entities, including the DOJ
and Internal Revenue Service,® who can then use the infor-
mation to help identify crimes to investigate and prosecute. If
marijuana-related transactions are conducted in the main-
stream banking system, these agencies have a rich data set to
use in recognizing patterns of drug-related activity and zero-
ing in on activities that may warrant particular focus. By con-
trast, keeping these transactions outside the banking system
means keeping the transactions—and federal authorities—in
the dark.

Despite potential benefits to law enforcement, law enforce-
ment officials cannot change federal law. No bank or credit
union has any explicit authority to serve marijuana businesses
or any special immunity from the application of the Controlled
Substances Act. Financial institutions working with state-legal
marijuana businesses do so at their own risk. They rely on
the discretionary forbearance of regulators and federal law
enforcement authorities. As a result, these relationships are
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tenuous; at any time, that forbearance could end—regulators
or law enforcement authorities could direct a financial insti-
tution to terminate the relationships.

In the current political environment, the future of federal en-
forcement approaches to marijuana banking—and state-legal
marijuana activity more broadly—is more unclear than ever.

During the Obama administration, the DOJ issued a series
of memoranda to U.S. Attorney’s Offices, collectively known
as the Cole Memoranda, advising against prioritizing prose-
cution of state-legal marijuana activity so long as none of a
list of stated federal policy goals—such as preventing ac-
cess to marijuana by minors or by organized crime (the “Cole
Factors”)—were implicated.” While these memoranda did not
change the law or prevent any U.S. Attorney’s Office from tak-
ing a particular action, they played an important role in that
they stated certain policy priorities of the DOJ.

In February 2014, in conjunction with the DOJ’s issuance
of one of the Cole Memoranda, the U.S. Treasury Department’s
Financial Crimes Enforcement Network (FinCEN), which is-
sues regulations under the Bank Secrecy Act and guidance
on meeting the act’s requirements, issued guidance to finan-
cial institutions on meeting the act’s obligations while serving
state-legal marijuana-related businesses.!” The FinCEN guid-
ance explicitly incorporates the Cole Memoranda in stating
that financial institutions should take certain actions based on
whether any of the Cole Factors are present."! For instance,

At a Glance

The illegality of marijuana under

the federal Controlled Substances Act
is the key obstacle to Michigan
marijuana licensees’ ability to obtain
bank accounts.

No bank or credit union has any special
immunity from the application of federal
laws or any official dispensation to serve

marijuana businesses.

Providing free and open access to
banking services for marijuana licensees
would require a change in federal law.
No practical solutions can be structured
around existing laws.
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federal law.

the FinCEN guidance creates three new types of suspicious
activity reports for financial institutions to file regarding mar-
ijjuana activity, and which of the three a banking institution
must file depends in part on the presence of Cole Factors.'
The FinCEN guidance does not, and cannot, state that it is
legal for financial institutions to serve that sector in the first
place, but it provides instructions for Bank Secrecy Act com-
pliance for institutions that choose to do so or that otherwise
encounter transactions involving marijuana.

FinCEN expected its guidance would facilitate the availabil-
ity of banking services to state-legal marijuana businesses,
but that effect has been muted. Based on anonymized data
published by FinCEN, 28,651 special marijuana suspicious ac-
tivity reports had been filed from the issuance of the guid-
ance in 2014 through March 31, 2017."* FinCEN used that data
to conclude that 368 depository institutions (banks and credit
unions) are “actively banking marijuana businesses in the
United States”;' this is only a small share of the country’s
total depository institutions.”

Any comfort that financial institutions may have taken from
the Cole Memoranda and the FinCEN guidance may have
been shaken on January 4, 2018, when Attorney General Jeff
Sessions abruptly announced the rescission of the Cole Mem-

oranda.'

Sessions stated that federal prosecutors deciding
whether to take actions regarding state-legal marijuana activ-
ity are to be guided by the “well-established principles” that
apply to any prosecutorial decisions, rather than the Cole Fac-
tors.” He did not state that federal prosecutors must begin
aggressively prosecuting state-legal marijuana activity, but his
action sent a signal that the DOJ may be less tolerant of this
activity under the leadership of Sessions, long an outspoken
critic of marijuana.

One—and only one—substantive restriction on federal
prosecution of state-legal marijuana activity remains: the
Rohrabacher-Blumenauer Amendment, a congressional amend-
ment to the federal budget that limits the ability of the DOJ
to use federally appropriated funds to interfere with states’

Some states have questioned whether creating a
state-owned bank may provide a solution for
marijuana licensees. The short answer is no;
the mere fact that the state would be the owner
and operator of the bank would not exempt

the financial institution from compliance with

medical marijuana frameworks.”® However, that amendment
will remain in effect only as long as it is renewed in federal
appropriations legislation.

Given the withdrawal of the Cole Memoranda, it is unclear
whether the FinCEN guidance will be amended or with-
drawn; as of this writing it remains in place. It is also uncer-
tain whether federal banking regulators will issue their own
guidance in this area. The overall uncertainty of the future of
federal forbearance may make financial institutions even less
willing to risk serving the state-legal marijuana sector.

No magic fixes

Considering the clear constraints of the Controlled Sub-
stances Act and the murkiness of the outlook for federal en-
forcement in this area, some stakeholders have explored novel
solutions to the banking issue. However, without a change to
federal law, it is not possible to craft a true path to free and
open mainstream financial services for the marijuana sector.

First, some states have questioned whether creating a state-
owned bank may provide a solution for marijuana licensees.”
The short answer is no; the mere fact that the state would be
the owner and operator of the bank would not exempt the
financial institution from compliance with federal law. Fur-
ther, to be able to move funds to and from other financial
institutions—to serve as more than a cash vault or closed-
loop system—the bank would need an account on a widely
used payment system, such as the system controlled by the
Federal Reserve. The Federal Reserve has refused to grant
account access to financial institutions serving marijuana en-
tities that operate in violation of federal law.?* Consequently,
a state-owned bank would not be able to serve as much more
than a secure place to store cash unless the Federal Reserve
or other payment system were willing to allow participation
in that system.

Second, nondepository institutions such as money trans-
mitters may appear to provide bank-like services since they



have the ability to facilitate movement of money, but they do
not provide a full array of banking services such as deposit
accounts.” In fact, they typically need their own bank ac-
counts to operate their businesses and face the same chal-
lenges as marijuana licensees in that their own banking rela-
tionships could be in jeopardy of termination if they accept
marijuana-related funds. For now, some money transmitters
may be willing to take the risk of conducting these transac-
tions, but their ability to do so is as tenuous as that of the
banks and credit unions that are taking the risk of serving the
marijuana sector.

Third, and of particular risk, are purported solutions in-
volving exchanging marijuana-related funds for other “clean”
funds, such as when funds would be moved overseas and
then back into the U.S. financial system, supposedly leaving
behind their marijuana-related origins during the journey. This
can constitute money laundering—a federal crime.?? Using
personal or other business accounts to transact marijuana-
related business while concealing from the financial institu-
tion the true nature of the transactions also can constitute
bank fraud—another federal crime.

Ultimately, the only real solution is a change in federal law
through an act of Congress to amend the Controlled Sub-
stances Act or, pursuant to a process described in the act, ac-
tion by the Drug Enforcement Administration to change how
marijuana is categorized under the act.* Unless and until there
is a change in the law, marijuana licensees, the state, and fed-
eral authorities alike will face challenges: many transactions
will remain in the shadows and hard to trace for law enforce-
ment purposes, and licensees will find themselves with a great
deal of cash on their hands. ®
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