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Local Overreach

By Jacqueline Langwith

he Medical Marihuana Facilities Licensing Act creates

a regulatory framework around medicinal marijuana

by establishing five types of state-licensed marijuana
facilities: growers, provisioning centers, processors, safety com-
pliance facilities (testing labs), and secure transporters.! Appli-
cants need municipal approval to obtain a state license from
the Michigan Department of Licensing and Regulatory Affairs.
Under MCL 333.27205, a municipality may adopt an ordinance
to authorize one or more types of marijuana facilities within
its boundaries and limit the number of each type of marijuana
facility—referred to as “opting in.” Medical marijuana facili-
ties cannot operate in a municipality that does not opt in un-
der the statute, and as of May 4, 2018, only approximately 80
of the more than 1,700 municipalities across the state have
opted in to the act.?

In addition to opting in, MCL 333.27205 authorizes munici-
palities to adopt other ordinances related to marijuana fa-
cilities, including zoning regulations. But they are prohibited
from imposing regulations regarding the purity or pricing of
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marijuana or interfering or conflicting with the statute or the
rules for licensing marijuana facilities.

Most of the municipalities that have opted in have enacted
both a regulatory ordinance and a separate zoning ordinance.?
Regulatory ordinances typically include provisions limiting
the number and types of facilities; setting odor control, waste,
and security requirements; and setting the prerequisites to
obtain the local permit. Zoning ordinances specify the dis-
tricts in which a facility may locate—state laws only require
that growers locate in agricultural or industrial zones—and
generally require buffers from land uses such as schools,
churches, parks, and libraries.

Many municipalities, particularly those with caps on the
number of permitted retail outlets (provisioning centers), have
passed ordinances establishing complicated and subjective scor-
ing criteria to choose which facilities get permits. For exam-
ple, Lansing has developed a 100-point, five-category scoring
scheme that provides points for, among other poorly defined
elements, “charitable plans and strategies” by demonstrating



“‘commitment to fiscal and/or volunteer work” (worth up to
four points).*

Lansing and other municipalities like Adrian, Kalamazoo,
Lenox Township, and Leoni Township require applicants to
meet similar onerous requirements such as providing years
of bank statements, profit and loss statements, a schedule of
planned capital investments in the community, proposed char-
itable contributions, anticipated employee pay, proof of $1 mil-
lion in insurance, surety bonds, escrow accounts, or that in-
dividual owners meet a net worth threshold.

Such ordinances raise questions about whether munici-
palities have the constitutional power to enact the ordinances
and whether they interfere or conflict with the Medical Mari-
huana Facilities Licensing Act.

Municipal powers

Because local governments are creatures of the state, they
possess only the powers granted by the state. Local govern-
ments in Michigan have been granted regulatory authority
through the Michigan Constitution and statutes.’

The Michigan Constitution expressly provides that cities
and villages have the power to adopt ordinances related to
municipal concerns, property, and government.® There is no
specific constitutional provision for townships, however. The
state constitution provides that townships are bodies corporate
and have powers provided by law,” and township boards have
legislative and administrative powers as provided by law.?

Statutorily, cities, villages, and townships have the power
to pass ordinances for the public health, safety, and general
welfare subject to the constitution and general laws of the
state” The Michigan Constitution also provides that its provi-
sions and the laws concerning townships, cities, and villages
shall be liberally construed in the municipalities’ favor.?

Validity of municipal Medical Marihuana
Facilities Licensing Act ordinances

When determining whether an ordinance is valid, Michi-
gan courts consider whether it is within the range of permis-
sible municipal powers and whether it is reasonable.!! When
assessing reasonableness, courts consider whether there is a
rational relationship between the exercise of a particular po-
lice power and public health, safety, morals, or general wel-
fare in a given case.'?

Requirements for odor control, security, and sanitation are
generally considered rationally related to public safety, health,
and general welfare and are, therefore, reasonable."® Unpleas-
ant odors, crime, and waste are all public safety concerns af-
fecting the health and general welfare of the community.'*
Also rationally related to the general welfare of the commu-
nity are requirements that applicants demonstrate they are in
“good standing,” are not indebted to the community, or are
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At a Glance

As of May 4, 2018, only approximately
80 of the more than 1,700 municipalities
across the state have opted in to the
Medical Marihuana Facilities
Licensing Act.

It is not clear—even under the liberally
construed municipal power—that
requiring an applicant and its owners
to provide years of bank and profit and
loss statements or to demonstrate net
worth is rationally related to public

safety, health, and general welfare.

not in violation of state or local law.” It would be detrimental
to the general welfare of the community if disreputable or tax-
delinquent businesses were allowed to operate.

But it is not clear—even under the liberally construed mu-
nicipal power—that requiring an applicant and its owners to
provide years of bank and profit and loss statements or to
demonstrate net worth is rationally related to public safety,
health, and general welfare. An applicant’s net worth and
profit and loss statements from other companies generally do
not factor into the safety of products sold or the security of
the premises, nor do they affect a business’s good standing in
the community. Establishing a net worth threshold is also dis-
criminatory against individuals with less financial capital.

Medical Marihuana Facilities
Licensing Act preemption

Even if a local ordinance is valid under the municipality’s
general constitutional and statutory authority, it would be pre-
empted if it interferes or conflicts with the Medical Marihuana
Facilities Licensing Act.!® Under principles of “field preemp-
tion,” a state statute preempts regulation by the local govern-
ment when it “completely occupies the regulatory field.”"”
However, since the act expressly grants certain powers to
municipalities, the state cannot be said to completely occupy
the entire field of medical marijuana licensing.”® Consequently,
field preemption does not apply in this instance.

A state statute preempts regulation by the local government
when the local regulation directly conflicts with the statute.”
A direct conflict between a municipal ordinance and a state
law exists when “the ordinance permits what the statute pro-
hibits, or the ordinance prohibits what the statute permits.”*
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At its core, the state policy is
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