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fter several years of active par-
ticipation in the State Bar of
Michigan leadership, I have

seen the workings of our asso-
ciation up close and personal. At no time in
my 40-plus-year career have I been more
convinced than now that our mandatory
status is just one of the many meritorious
aspects of the SBM—and we are among the
majority of state bars that have a mandatory
membership requirement to practice law.

However, some of you may not be aware
of the challenges to mandatory state bar
associations around the country during the
last several years, and the SBM has not been
immune to these challenges.! Many, if not
most, of these challenges have arisen be-
cause state bars have engaged in ideologi-
cal and political activities financed in whole
or in part by mandatory dues.

In 1977, one of our members filed a pe-
tition for special relief with the Michigan
Supreme Court, arguing that the SBM used
his mandatory bar dues in violation of the
First Amendment to the U.S. Constitution.?
The Court treated the petition as a re-
quest for superintending control over the
SBM, which was within its original jurisdic-
tion. After evidentiary hearings and two
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ions published in the Bar Journal from time
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endorsement of the views expressed. They
are the opinions of the authors and are in-
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late thought about significant issues affect-
ing the legal profession, the making of laws,
and the adjudication of disputes.

per curiam opinions, the Court ultimately
dismissed the petition.?

A few years later, lawyers in California
argued that the use of mandatory member-
ship dues to finance ideological and politi-
cal activities which they opposed violated
their First Amendment rights. This matter
reached the United States Supreme Court in
Keller v State Bar of California, where the
Court held that there were state interests in
regulating the legal profession and improv-
ing the quality of legal services that justi-
fied certain state bar expenditures and the
compelled association of lawyers to further
such interests.*

After Keller, as many of you (including
me) will recall, the SBM implemented in
1991 a system whereby dissenting members
could deduct a certain portion of their dues
that related to political and legislative ac-
tivities. It appears that a significant percent-
age of the membership elected to exercise
their right to the deduction.’ Over time,
the SBM discontinued much of its lobbying
given the apparent dissatisfaction within
its membership.® In 2004, the Michigan Su-
preme Court issued Administrative Order
No. 2004-1, which states in significant part:

The State Bar of Michigan shall not, ex-
cept as provided in this order, use the
dues of its members to fund activities of
an ideological nature that are not rea-
sonably related to: (A) the regulation and
discipline of attorneys; (B) the improve-
ment of the functioning of the courts;
(C) the availability of legal services to so-
ciety; (D) the regulation of attorney trust
accounts; and (E) the regulation of the
legal profession, including the education,
the ethics, the competency, and the in-
tegrity of the profession.”

More recently, the SBM has implemented
strict review procedures that govern and
restrict its activities to those that are “Keller
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permissible.” For example, any time the
SBM considers weighing in on pending leg-
islation, the Board of Commissioners or the
Representative Assembly will first consider
whether any action on the part of the SBM
is in accordance with the Keller standard to
ensure that the Bar is not involved in im-
permissible ideological matters.?

This seemed to be working fairly well
for the status quo of mandatory state bars,
especially those like the SBM that zealously
avoided taking positions on issues that im-
plicated the First Amendment rights of its
members. Whether this holds true in light
of a recent decision of the United States
Supreme Court remains to be seen. In June,
Janus v AFSCME® overruled Abood v Detroit
Board of Education," the case primarily re-
lied upon in the Keller opinion. In Abood,
the Court upheld a Michigan law that man-
dated public school teachers to pay certain
union fees even if the teachers were not a
part of the union and even if they did not
agree with the union’s activities. However,
in Janus, the Court held that the “State’s
extractions of agency fees from noncon-
senting public-sector employees violates the
First Amendment.”"

We may not have to wait long to see
whether the United States Supreme Court
wishes to expand the impact of the Janus
decision to mandatory state bars. There is
currently a request before the Court for a
writ of certiorari to the Eighth Circuit Court
of Appeals in a matter arising out of the
State Bar of North Dakota (SBAND) called
Fleck v Wetch."* In Fleck, an attorney in
SBAND is arguing that his First Amend-
ment rights are being violated by his bar’s
opt-out provision for deducting the ideo-
logical portion of his bar dues and by his
compelled association with SBAND in order
to practice law in North Dakota.”* Obviously,
the latter issue may have the greatest im-
pact on mandatory state bar associations



throughout the country if the Supreme Court
elects to fully consider the Fleck matter.'
We continue to live in uncertain times.”
It appears now that even our mandatory
status as a state bar is uncertain. With that
said, T am optimistic at this juncture. Given
my experience and knowledge, it is my firm
belief that our members and the public are
best served by mandatory state bar associa-
tions such as the State Bar of Michigan. I
have to believe the United States Supreme
Court will ultimately see it the same way.'" m
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The State Bar of Michigan podcast series,

On Balance, features a diversified array of legal
thought leaders. Hosted by JoAnn Hathaway of
the Bar’s Practice Management Resource Center
and Tish Vincent of its Lawyers and Judges
Assistance Program, the series focuses on the

need for interplay between practice management
and lawyer wellness for a thriving law practice.
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Find On Balance podcasts on the State Bar of Michigan and
Legal Talk Network websites at: https://www.michbar.org/pmrc/podcast
https://legaltalknetwork.com/podcasts/state-bar-michigan-on-balance/

Brought to you by the State Bar of Michigan and Legal Talk Network.
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