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G

enerally speaking, undue influence is wrongful conduct by which one person (the influencer) overpowers the free will of another person (the victim)
and causes the victim to execute a legal document or engage
in a legal transaction which reflects the desires of the influencer rather than the victim. Undue influence tends to occur
behind closed doors without witnesses present, and it can be
difficult to prove in will and trust contests because direct evidence (e.g., eyewitness testimony) rarely exists. This article
considers when a litigant is entitled to a presumption of undue influence and the legal significance of the presumption
once established.
Initially, the parties to an undue influence case are called
the contestant and the proponent. The contestant seeks to invalidate the challenged instrument or transaction based on
undue influence, while the proponent defends the validity of
the instrument or transaction.

Historical background
Since 1897, Michigan law has recognized that the contestant may be entitled to a presumption of undue influence in

certain situations.1 As the Michigan Supreme Court explained
in In re Hartlerode’s Will, “there are certain cases in which
the law indulges in the presumption that undue influence has
been used, as where a patient makes a will in favor of his
physician, a client in favor of his lawyer, or a sick person in
favor of a priest or spiritual adviser.” 2 In those circumstances,
“experience has taught that if certain evidentiary facts [can]
be established, there is such a strong practical likelihood that
another stated fact [i.e., the occurrence of undue influence]
will be true that that fact may be presumed.” 3

Factors giving rise to presumption
The existence of three evidentiary facts gives rise to a presumption of undue influence:
The presumption of undue influence is brought to life upon
the introduction of evidence which would establish (1) the existence of a confidential or fiduciary relationship between the
grantor and a fiduciary, (2) the fiduciary or an interest which
he represents benefits from a transaction, and (3) the fiduciary
had an opportunity to influence the grantor’s decision in
that transaction.4
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with respect to which the party has the initial
burden of proof.”10

AT A GLANCE
• The presumption of undue influence arises from a confidential
or fiduciary relationship, opportunity to influence, and benefit to
the alleged influencer.

Burden of production

However, establishment of the presumption of undue influence does affect another
aspect of the burden of proof: the burden of
production. The burden of production deter• Establishing the presumption requires the alleged influencer
mines which party has the current duty to
to produce evidence to rebut the presumption.
go forward with producing evidence to avoid
summary disposition or a directed verdict.11
This burden can shift during pretrial dispositive motion practice or during trial. “Initially,
the burden of going forward with evidence
(the risk of nonproduction) is upon the party
charged with the burden of persuasion. However, the burden
“Although a broad term, ‘confidential or
of going forward may be shifted to the opposing party.”12 If
fiduciary relationship’ has a focused view
toward relationships of inequality. [T]he conthe contestant fails to establish the presumption, then the burcept had its English origins in situations in
den of production does not shift to the proponent.13
which dominion may be exercised by one perFor purposes of regulating the burden of production, the
son over another.” 5 The term includes recogtrial court decides whether the contestant’s proofs are sufficient to establish the presumption of undue influence. “[T]he
nized fiduciary relationships, such as trusteejudge makes all determinations as to the existence, or nonbeneficiary, guardian-ward, agent-principal,
existence, of the presumption.”14
and attorney-client, and other relationships
where “there is confidence reposed on one
side, and the resulting superiority and influRebutting the presumption
ence on the other.” 6 However, the marital relationship is not a confidential relationship for
Burden of producing rebuttal evidence
purposes of the presumption.7

Relationship between presumption
and burden of proof
Establishment of the presumption affects the burden of
production but does not affect the burden of persuasion.

Burden of persuasion
The contestant alleging undue influence has the burden of
proof in the sense of the burden of persuasion—i.e., persuading the finder of fact of all elements of the contestant’s case.
The contestant’s burden of persuasion is not affected by establishing the presumption of undue influence. “[A] presumption . . . does not shift to [the party against whom it is directed]
the burden of proof in the sense of the risk of nonpersuasion,
which remains throughout the trial upon the party on whom it
was originally cast.” 8 “The ultimate burden of proof [i.e., burden of persuasion] in undue influence cases does not shift; it
remains with the plaintiff throughout trial.” 9 “A contestant of a
will has the burden of establishing . . . undue influence, [and a]
party has the ultimate burden of persuasion as to a matter

MRE 301 provides that the contestant’s establishment of the
presumption imposes a burden on the proponent of producing evidence to rebut or meet the presumption. “In all civil
actions and proceedings not otherwise provided for by statute or by these rules, a presumption imposes on the party
against whom it is directed the burden of going forward with
evidence to rebut or meet the presumption[.]” MRE 301 reflects the “‘Thayer’ bursting bubble theory of presumptions,”
holding “that a presumption [is] a procedural device which
regulates the burden of going forward with the evidence and
is dissipated when substantial evidence is submitted by the opponents to the presumption.”15
If the burden of production shifts from the contestant to
the proponent, the proponent must introduce evidence that
rebuts the presumption of undue influence. “‘The immediate
legal effect of a presumption is procedural[;] it shifts the burden of going forward with the evidence relating to the presumed fact [i.e., undue influence].’”16 The proponent may meet
its burden by offering evidence disproving either the existence of undue influence or the existence of the facts giving
rise to the presumption (confidential or fiduciary relationship, opportunity, benefit).17
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Required weight of rebuttal evidence
How much proof must the proponent offer to rebut the presumption? Historically, caselaw imposed a duty of producing
substantial evidence for purposes of rebuttal.
[I]t is clear that, under the “Thayer bursting bubble” theory
of presumptions, which theory is embodied in MRE 301,
substantial evidence is required [to meet the burden of producing evidence sufficient to rebut a presumption]. Michigan courts have repeatedly held that substantial evidence
consists of more than a mere scintilla of evidence but may
amount to substantially less than a preponderance.18
However, in In re Estate of Mortimore, the Michigan Supreme Court let stand the lower decision of the Court of
Appeals, which held that the proponent failed to rebut the
presumption by offering evidence equal in force to the contestant’s evidence.19 The Court of Appeals had held: “‘If the
trier of fact finds the evidence by the defendant as rebuttal
to be equally opposed by the presumption, then the defendant has failed to discharge his duty of producing sufficient
rebuttal evidence and the ‘mandatory inference’ remains unscathed.’” 20 In dissent, Justice Young posited that “the proponent need only introduce substantial evidence sufficient to create a question of fact regarding undue influence, at which
point the trier of fact weighs the totality of the evidence and
all permissible inferences therefrom to determine whether
the will was a product of undue influence.” 21

Application of presumption to dispositive motions
In the context of a pretrial summary disposition motion,
if the proponent offers substantial evidence that rebuts the
presumption, then there is a genuine issue of material fact
regarding whether undue influence occurred, and summary
disposition is improper. “Whether the presumption of undue
influence is rebutted is a question to be resolved by the finder
of fact.” 22 In contrast, if the proponent fails to offer evidence
rebutting the presumption, then the contestant is entitled to
summary disposition on the grounds of no genuine issue as
to any material fact. The contestant’s burden of persuasion
may be satisfied by the proponent’s failure to meet its burden
of production.

Application of presumption at trial
In the context of a trial, if the contestant offers proof of
the three elements establishing the presumption of undue influence, then the contestant will avoid entry of a directed verdict.23 “[I]f the plaintiff has produced so much evidence that
the burden of production has shifted to the defendant, and if
the defendant has met that burden with enough evidence to
rebut the plaintiff’s evidence, the trial court will simply submit

Undue influence tends to
occur behind closed doors
without witnesses present,
and it can be difficult to prove in
will and trust contests because direct
evidence (e.g., eyewitness testimony)
rarely exists.

the issue to the jury.”24 Alternately, if the proponent fails to offer evidence rebutting the presumption, then the court should
grant a directed verdict to the contestant. “[The presumption]
permits that person [relying on the presumption] a directed
verdict if the opposing party fails to introduce evidence rebutting the presumption.” 25

Jury instructions
In 2014, the Committee on Model Civil Jury Instructions con
sidered revisions to the standard jury instructions regarding
undue influence in will and trust contests. Ultimately, the committee deleted the instructions regarding the significance of
the three factual elements giving rise to the presumption and
regarding the definition of a fiduciary relationship (M Civ JI
170.45, 179.25) without adopting replacement instructions.
Counsel must therefore prepare proposed jury instructions.
If and when the case goes to the jury, the court should
make no reference to the presumption in the jury instructions. “[I]nstructions should be phrased entirely in terms of
underlying facts and burden of proof.” 26 However, there is an
evidentiary aspect of the presumption, in that the jury may
draw an inference regarding undue influence from the existence of the facts that give rise to the presumption.
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Almost all presumptions are made up of permissible inferences. Thus, while the presumption may be overcome by
evidence introduced, the inference itself remains and may
provide evidence sufficient to persuade the trier of fact even
though the rebutting evidence is introduced. But always it is
the inference and not the presumption that must be weighed
against the rebutting evidence.27
“If rebuttal evidence is introduced, the presumption dissolves,
but the underlying inferences remain to be considered by
the jury.” 28
If the jury draws an inference of undue influence from the
contestant’s evidence, then the jury must weigh that inference
against the proponent’s evidence that undue influence did
not occur.29 In Estate of Swantek, the Court of Appeals found
no error in the probate court’s jury instructions in an undue
influence case.
The trial court here did not instruct the jury that a mandatory presumption of undue influence arose from evidence of
the existence of a confidential relationship. The trial court
told the jury that, if it found that a confidential relationship
existed, then it “might” presume undue influence. The trial
court then instructed the jury that it must also consider the
evidence tending to show that respondent did not unduly
influence the decedent.30
Rather than mentioning the presumption (prohibited under
Widmayer), the probate court should have instructed the jury
that it might draw an inference of undue influence based on
the existence of a confidential relationship.
Opportunity to commit undue influence is one of the factors giving rise to the presumption. While Widmayer speaks
of the jury’s ability to infer “presumed facts” (i.e., undue influence) from the underlying “basic facts” (i.e., the factors
giving rise to the presumption of undue influence),31 there
is a line of Michigan caselaw holding that undue influence
may not be inferred from evidence of opportunity alone.
“It is well settled that mere opportunity to influence, and
the fact that a will makes an unequal distribution of property, is not sufficient to go to a jury on the question of undue influence.”32
The factors giving rise to the presumption are not the only
types of circumstantial evidence that may be used to support
an inference of undue influence. Michigan caselaw has repeatedly held that undue influence may be proven by types
of circumstantial evidence other than the factors giving rise
to the presumption.33

Conclusion
The presumption of undue influence is an important yet
complicated legal doctrine that will continue to play a central
role in many undue influence cases. n
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