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A financial power of attorney in Michigan,1 often re-
ferred to as a general power of attorney, is an agency 
relationship in which the client designates another 

individual to act on the principal’s behalf. The client in a power 
of attorney is referred to as the principal and the designee as 
the agent or attorney-in-fact.2

A power of attorney may be durable, meaning it survives 
the incapacity of the principal, or may not be durable, depend-
ing on its wording.3 Further, it may be drafted for immediate 
effect or to take effect on some future triggering event (a 
springing power of attorney).4

A power of attorney lasts until revocation, expiration by 
its terms, or until the principal’s death. A principal’s incapac-
ity revokes a nondurable power of attorney except as to an 
agent or other person who, without knowledge of the princi-
pal’s incapacity, acts in good faith under the power.5 How-
ever, if an agent acting in good-faith reliance on a power 
of attorney does not have actual knowledge of a principal’s 

death, disability, or revocation of a power of attorney, the 
agent may execute a sworn statement to that effect which, in 
the absence of fraud, is conclusive proof of the power’s non-
termination or nonrevocation.6

A well-drafted estate plan should include a durable power 
of attorney. Otherwise, if the client becomes incapacitated, it 
may be necessary for the probate court to appoint a conser-
vator to manage the client’s finances.

Discussion

MCL 700.5501 through MCL 700.5505 set forth the provi-
sions that control powers of attorney.

Scope

A power of attorney typically relates to management of 
property. It may include such broad authority as management 
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Strict construction

The terms of a power of attorney are strictly construed; 
general powers are limited to those necessary to effectuate the 
specific purposes set forth in the document.10 General terms 
do not add new powers. Consequently, powers granted to an 
agent should be carefully drafted so that the powers the prin-
cipal intends to include are specifically enumerated or can be 
implied as necessary to effectuate the enumerated powers.11

For example, in Long v City of Monroe, a question arose as 
to whether a general power of attorney granted the agent au-
thority to sign a petition requesting a special assessment. The 
power of attorney granted authority to the agent to “sell and 
convey any lands owned by us or either of us in the county 
of Monroe and State of Michigan and to make, execute and 
deliver in our names all necessary and incident deeds of con-
veyances or assignments, bills of sale, or other instruments 
that may be in the premises required.”12 The Michigan Su-
preme Court held that the language of the power of attorney 
did not grant the agent authority to concur in the request for 
a special assessment of the land in question.13

The rule of strict construction is particularly crucial if the 
principal intends to authorize the agent to make gifts on the 
principal’s behalf. Michigan prohibits an agent from mak-
ing gifts unless specifically authorized to do so in the docu-
ment or approved by court order.14 Further, the IRS has con-
sistently invalidated gifts made under powers of attorney that 
do not contain specific gifting language, pulling back the 
value of such gifts into a deceased principal’s estate.15 While 
some states have subsequently amended their power of attor-
ney statutes to imply gift-making authority, Michigan has not.

The rule of strict construction is also significant if the prin-
cipal intends the agent to have the authority to create a trust 
or take steps to qualify the principal for Medicaid or other 
government services. Disability planning may necessarily in-
volve divestment of assets or other steps that could be consid-
ered a gift to the agent or others. A standard durable power 
of attorney may not contain terms that are broad enough to 
enable the agent to take steps necessary to create trusts, re-
move assets from existing trusts, file gift tax returns, contract 
for services with a third party, or take other steps necessary 
to effectuate disability planning. These powers should be ex-
pressly defined.

An exception to the rule of strict construction is the author-
ity of the agent to disclaim. A general provision in a power of 
attorney granting the agent the authority to do “whatever the 
principal could do,” or words of similar effect, includes the 
power to disclaim, unless the authority to disclaim is specifi-
cally excluded or limited.16 Unless the power of attorney “de-
nies the agent the authority to disclaim, the right to disclaim 
exists notwithstanding the existence of” a spendthrift clause 
or similar restriction or a restriction or limitation on the right 
to disclaim.17

of real and personal property, disclaimers, gifting, initiating 
legal action, creating a trust, and so forth.7 Most clients execute 

general powers of attorney specifically to guard against 
the need for court appointment of a conservator, and 

when this is the goal, the power of attorney should 
be drafted to be durable. However, in addition to 

financial management, a principal may also use 
a power of attorney to nominate a guardian 
or conservator for himself or herself and, if 
appointment of either becomes necessary, 
the court must make the appointment in 
accordance with the principal’s most re-
cent nomination “except for good cause 
or disqualification.”8

Execution

There are no specific provisions stat-
ing how to appoint an agent or a suc-
cessor, but it is commonly accepted to 
either name sequential agents or concur-

rent agents. In the former case, the princi-
pal would state, “I designate as my agent: 

First, John Doe. Second, Jane Doe.” In the lat-
ter case, the principal would state, “I designate 

John Doe and Jane Doe, or either one of them, 
acting alone, as my agents.”

A durable power of attorney must be dated and 
signed in the presence of two witnesses or notarized.9 

The agent cannot act as a witness. Although notarization is 
not required if the document is witnessed, it is good practice 
to do so because without notarization the instrument may be 
challenged outside of Michigan, and financial institutions may 
question its validity. The agent must sign an acknowledge-
ment substantially complying with MCL 700.5501(4) before 
acting as agent. Although there are no statutory requirements 
for the execution of a nondurable power of attorney, it is ad-
visable to execute the document in the presence of two dis-
interested witnesses and a notary.
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Agent as fiduciary

Under common law, an agent in a power of attorney is 
a fiduciary18 and, by statute, must act according to the stan-
dards of care applicable to fiduciaries except as otherwise pro-
vided in the document.19 Therefore, particular care should be 
taken when drafting a power of attorney in which the princi-
pal plans to authorize gifts to the intended agent or permit 
the agent to create joint tenancies between the principal and 
agent. MCL 700.1214 specifically prohibits self-dealing on the 
part of a fiduciary absent an express authorization in the gov-
erning instrument.

Nevertheless, a competent principal may consent to an ac-
tion by the agent that would otherwise be self-dealing or other 
breach of duty,20 such as the creation of joint tenancies be-
tween the principal and the agent. However, the burden is on 
the agent, if challenged, to prove that the principal’s consent 
was given after full disclosure of the facts.21

An agent in a general power of attorney is accountable to 
the principal and any conservator or other fiduciary charged 
with management of the principal’s property.22 On behalf of 
a disabled principal, a court-appointed fiduciary may exercise 
the principal’s power to amend or revoke a general power 
of attorney.23

Termination

A durable power of attorney is not affected by lapse of 
time; for example, the durable power of attorney drafted for a 
client in 1990 remains valid today unless the instrument states 
a termination time.24

A power of attorney that contains the words, “This power 
of attorney is not affected by the principal’s subsequent dis-
ability or incapacity of the principal” or similar words remains 
in effect even after the principal’s subsequent incapacity.25 If 
the document does not include words to this effect, the agent’s 
authority will terminate upon the principal’s disability26 except 
to the extent the agent, acting in good faith, has no actual 
knowledge of the principal’s disability.27

By law, the death of the principal terminates the agency 
relationship.28 However, if the agent or other person, with-
out actual knowledge of the principal’s death, acts in good 
faith under the power of attorney, the principal’s successors 
in interest will be bound by those actions.29 For example, in 
In re Capuzzi Estate, the agent directed the transfer of cer-
tain limited partnership shares before the principal’s death 
but the transfer was not completed.30 In upholding the trans-
fer, the Michigan Supreme Court noted that “when an agent 
has completed all necessary actions and all that is left is for 
a third party to complete the transaction . . . the principal’s 
death has no effect on the validity of the transaction and 
does not relieve the requirements on the third party to act.”31 
Note that this holding would not apply if an agent performed 
some, but not all, of the acts necessary; it is narrowly limited 
to the situation in which the agent has completed all nec-
essary actions.32 n
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