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By George M. Strander

Statutory Interpretation in Probate Matters

ince the probate court is a tribu-
nal of limited jurisdiction largely 
defined by codified law,1 diffi-
cult probate cases often require 

an attorney to develop involved interpre-
tations of statutory provisions. These in-
terpretations might answer anything from 
a focused definitional question—e.g., “Is a 
conservator’s hiring of an attorney to defend 
an appeal a ‘necessary legal service’?”—to 
a broader contextual one—e.g., “Does the 
conservator’s hiring of an attorney create 
an attorney-client relationship with the es-
tate?”2 This article discusses how an attor-
ney might approach these tasks in a given 
case, and while examples from the Estates 
and Protected Individuals Code (EPIC) and 
the earlier Revised Probate Code it replaced 
are principally employed, the analysis is in-
tended to apply to statutory interpretation 
in any area of the law.3

Initial steps

Interpreting any statute begins with dis-
cerning the past intent of the legislature in 
enacting the law, something most reliably 
found in the language of the statute itself.4 
All terms of a provision are to be given 
meaning, and in general they are to be pro-
vided their ordinary, nontechnical definition 
yielding a reasonable interpretation that 
does not lead to “absurd consequences.”5 
Any statutory rules of construction are to 
be followed,6 and “where a statute provides 
its own glossary, the terms must be applied 
as expressly defined.”7

“Only when an ambiguity exists in the 
language of the statute is it proper for a 
court to go beyond the statutory text to as-
certain legislative intent.”8 However, it must 
be recognized that ambiguity (like interpre-
tation) is contextual, being dependent on 
the legal controversy at bar. It is therefore 

legitimate for an attorney to explore be-
yond the statutory text even in the face of 
a rule of construction or an official defini-
tion if those tools leave the relevant ques-
tion about the meaning of the statute un-
answered. By way of example, in In re 
Turpening Estate, the Michigan Court of 
Appeals condoned statutory interpretation 
of “openly treated the child as his” in rela-
tion to intestate succession,9 and although 
the term “child” is statutorily defined, the 
Court found the definition unhelpful for 
understanding the phrase.10

Stare decisis and “good law”

Following stare decisis11—the policy that 
counsels a court to treat its past decisions 
on matters significantly similar to those in 
front of it as precedent and to a certain 
extent binding on the new decision to be 
made—an attorney can collect published 
opinions for review when faced with a need 
to interpret a statute.12 Obviously, past opin-
ions discussing language from that statute, 
where the statutory language has remained 
unchanged and those past opinions are nei-
ther overruled nor materially distinguished, 
are “good law.” Importantly, though, other 
caselaw—either overruled or distinguished, 
or interpreting a past repealed statute—can 
at times also be an appropriate resource.

First, if an opinion interprets a statute but 
is subsequently vacated or distinguished by 
other caselaw, it remains binding precedent 
on that interpretive point if it was vacated or 
distinguished on grounds other than those 
upon which the statutory interpretation is 
based. For instance, in In re Bartl Trust, the 
Court of Appeals cited In re Ferguson Estate 
as authority for the proposition that appel-
late review in determining the intent of a 
settlor is limited to whether the probate 
court’s determination was clearly errone-
ous.13 The Bartl Court relied on Ferguson 
even though it had been reversed, noting 
that the reversal was “on other grounds.”14

Second, caselaw interpreting statutory 
language remains precedent even if the in-
terpreted statute has been repealed if the 
old statutory language has remained essen-
tially unchanged in the new statute. In the 
2010 opinion Woodman v Kera LLC, the 
Michigan Supreme Court relied on Smith v 
YMCA of Benton Harbor/St. Joseph as au-
thority for reading the EPIC statute MCL 
700.5102 as not authorizing a parent to settle 
his child’s tort claims.15 Smith actually inter-
preted MCL 700.403 in the earlier Revised 
Probate Code, but the Woodman Court saw 
it as “a predecessor of MCL 700.5102 with 
essentially the same provisions.”16

Of course, old caselaw does not remain 
precedent if the new statute contains a 
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material difference. By way of example, 
in the 2008 opinion Braverman v Garden 
City Hospital—a case in part turning on the 
stat ute of limitations for filing a medical 
malpractice claim—the Supreme Court in-
dicated that the defendant’s use of the 1997 
decision in Lindsey v Harper Hospital inter-
preting a repealed statute was inapt.17 The 
Braverman Court noted that the current 
rele vant EPIC statute did not state (as did the 
now-repealed Revised Probate Code pro-
vision that Lindsey considered) that a tem-
porary personal representative “shall be 
accountable as though he or she was the 
personal representative.”18

Stare decisis with respect to any line of 
precedent is naturally justified on grounds 
of predictability and objectivity19 but can 
be abandoned when its dictates in a par-
ticular case collide “with a prior doctrine 
more embracing in its scope, intrinsically 
sounder, and verified by experience”20—in 
other words, when it conflicts with a more 
fundamental line of authority. An attorney 
in a case who offers a statutory interpreta-
tion contrary to a precedent has the burden 
of outlining what more basic element of the 
law counsels such a move. A probate ex-
ample closely related to this theme is found 
in the 2009 case In re Nestorovski Estate,21 
where the Court of Appeals declined to 
follow long-established direction from the 
1936 case In re Meredith Estate22 that pro-
bate courts could not submit the question 
of testamentary capacity to arbitration. In 
essence, the Nestorovski Court saw the legal 
availability of arbitration as at least partly 
determined by the nature of the tribunal, 
and further concluded that specific changes 
in the statutory and court-rule-based nature 
of the probate court from the 1930s to the 
2000s altered the Court’s character enough 
to make Meredith an anachronism.23

Statutory abrogation and the 
contours of common law

The above reference to the enactment of 
new statutes raises another issue: given any 
particular statute, such as EPIC, and the lan-
guage included (and not included), is the 
law relegated only to that new statutory lan-
guage or is there an element of common law 
in addition to that language that is also pre-
served? Legal authority supports the latter.

While the probate court is a court of 
limited jurisdiction and thus must find its 
power to act in statute and not beyond in 
the common law, this does not preclude 
the common law from informing that stat-
utory jurisdiction. Consider, for example, 
In re Estate of Smith,24 which recognized 
“the common law presumption of revoca-
tion which states, ‘that where a will cannot 
be found at the death of the testator upon 
proper search being made, and especially 
where the will is not traced out of the pos-
session of the testator, it is to be presumed 
that it was destroyed by him animo revo-
cando.’”25 The authority for this presump-
tion can eventually be traced back to the 
1915 case In re Keene’s Estate,26 which states 
simply that the presumption was well-
established (i.e., common) law.27

Statutory abrogation of the common law 
must be narrowly defined, and thus com-
mon law provisions not expressly rescinded 
by statute live on and can be appealed to in 
interpreting a statutory provision.28 Thus, 
since the Revised Probate Code will revo-
cation statute in effect under Smith—MCL 
700.124—was silent on the common law 
presumption in favor of considering the 
will destroyed under certain circumstances, 
the Smith Court found the presumption still 
to be valid.29 Reciprocally, as made clear 
in In re Estate of Monahan,30 the legisla-

ture can “speak in no uncertain terms”: the 
“additional policy determination” of MCL 
700.2807 in EPIC revoking any will-based 
disposition or appointment of not only a 
divorced spouse but also of any relative of 
a divorced spouse clarified the status of cer-
tain individuals in relation to intestacy and 
divorce not addressed in the Revised Pro-
bate Code provision (MCL 700.124).

Other sources

As we have reviewed, an attorney’s task 
in interpreting a statutory provision in a 
given case is to explicate the intent of the 
legislature in creating the provision. Refer-
ence should be made to the statutory lan-
guage itself and any official definitions pro-
vided in the statute. If the attorney feels the 
statute is in some way ambiguous, recourse 
can be made to relevant judicial interpreta-
tions of the statutory provisions that are 
“good law” with an eye to being governed 
by stare decisis, understanding that in rare 
cases a conflict between two different lines 
of authority may need to be resolved. Last, 
sight should not be lost of relevant com-
mon law rules not otherwise abrogated by 
current statute.

If an ambiguity relevant to the attorney’s 
case at hand persists, other sources can be 
appealed to in order to assist in interpret-
ing the relevant statute.31 These other aides 
should be considered persuasive as opposed 
to binding authority.

First, an attorney can review relevant 
unpublished opinions. Although an unpub-
lished decision is not binding precedent and 
“should not be cited for propositions of law 
for which there is published authority,”32 it 
can prove instructive if its relevant facts are 
on point.33

An attorney can also attempt to interpret 
a statutory provision based on its placement 
and purpose vis-à-vis the larger statutory 
context.34 This was essentially the type of 
approach employed by the Court of Appeals 
both in 2001 in In re Bem Estate35 and in 
2017 in In re Guardianship of Redd.36 In 
Bem, the Court applied reasoning on the 
fundamental nature of the will signature 
requirement to rule that a holographic will, 
which under the Revised Probate Code had 
to be signed “at the end of the will,” needed 
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simply to be signed after its material provi-
sions.37 In Redd, the Court looked to vari-
ous parts of EPIC to delineate the purpose 
of a guardian to determine under what con-
ditions such a fiduciary is suitable.38

Other persuasive authority can be in the 
form of authoritative dictionaries39 and rele-
vant opinions from other states40 or from 
the federal bench.41 Uniform codes and 
legal restatements and encyclopedias are 
also legitimate resources.42 Finally, a statute’s 
official commentary and attorney general 
opinions have also been used as persua-
sive authority.43 n
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