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Civility is not a sign of weakness.
—John F. Kennedy'

here has been a noted decline
in civility in our profession
and society.? Citizens appear to
struggle to have healthy dis-

T

cussions with those who do not agree with

them.? “Civility is not about agreement, but
how we conduct ourselves in the midst of
disagreement.”* Numerous commentators
have noted that lawyers are “well suited
to help address this problem” as civility is
the hallmark of the legal profession that
requires us to be role models for others,
encourage civil discourse in all interactions
and settings, and assure resolution of dis-
putes and conduct of business according to
the rule of law.

In our Lawyer’s Oath, we “agree to ab-
stain from all offensive personality” and
to conduct ourselves “in conformity with
the high standards of conduct imposed on
members of the bar as conditions for the
privilege to practice law in this State.”® To be
an example for society on civil discourse,
we must model that behavior in our own
profession. As former United States Supreme
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Court Chief Justice Warren Burger noted,
“the necessity for civility is relevant to law-
yers because you are the living exemplars—
and thus teachers—every day in every case,
and in every court and your worst conduct
will be emulated perhaps more readily than
your best.””

While the vast majority of lawyers and
judges are civil and professional ® the lack
of civility among some members is a con-
sistent source of frustration. Many of us can
identify examples of lawyers whose unpro-
fessional tactics added unnecessary cost and
aggravation to a dispute to the detriment of
the clients and the integrity of the profes-
sion. Real-life Michigan examples include a
well-respected mediator who threatened to
end a mediation unless a lawyer and his
client stopped constantly shouting at one
another; a judge who threw an exhibit in
anger at a new lawyer conducting his first
trial; and an out-of-state lawyer whose bul-
lying and bad behavior violated every con-
cept of respect and proper decorum.

Such experiences are in stark contrast
with the honor that is present between law-
yers who advocate for their clients with ci-
vility. These lawyers maintain the respect of
their opposing counsel and the court, which
can only benefit their clients and the ability
to successfully resolve a dispute. I will never
forget an early lesson in my career from an
experienced colleague who maintained a
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well-known reputation of being unnecessar-
ily difficult. Not only did he make our advo-
cacy unpleasant and tense because he sim-
ply could not bring himself to be professional
to opposing counsel, but his inability to en-
gage in a civil conversation eventually cost
our client a $1 million settlement. Even as a
new lawyer, I was convinced that this ap-
proach to practicing law would not only be
unsuccessful, but quite miserable.

As T was gearing up for the State Bar
presidency and talking with lawyers and
judges about this opportunity, I heard one
consistent request from members: what can
the State Bar do to improve civility in our
profession? Civility and professionalism are
tied to the mission and purpose of the State
Bar, its strategic plan, and the recommen-
dations of the 21st Century Practice Task
Force.'” Much of the day-to-day work of the
Bar and its committees involves profession-
alism and civility topics."! Therefore, it was
a natural step for the State Bar, led by Past
President Ed Pappas,'? to convene stakehold-
ers to restart the civility conversation.

The professionalism summit—
a renewed conversation

The State Bar continued its efforts on
October 18, 2018, at the Hall of Justice in
Lansing with the Promoting Professionalism
in the 21st Century Summit, a conversation

in our own profession.

To be an example for society on civil
discourse, we must model that behavior
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of frustration.

While the vast majority of lawyers and judges
are civil and professional, the lack of civility
among some members is a consistent source

on how to improve professionalism among
members of the bar in an increasingly divi-
sive world. The summit was attended by
representatives of State Bar sections, includ-
ing the Judicial Section, the Michigan Judi-
cial Institute and other judicial associations,
and local and affinity bar associations. Its
goals were ambitious:

e Engage a broad array of Michigan law-
yers and judges to identify ongoing,
practical tools for developing and sus-
taining professionalism, particularly ci-
vility, in the Michigan legal profession.

e Identify how the Michigan legal pro-
fession, in particular the State Bar of
Michigan and judiciary, may contrib-
ute to strengthening the role of public
civil discourse and create tools around
those ideas.

e Develop strategies for sustained local
action and communications on profes-
sionalism and civility led by the legal
profession and eventually involving the
broader community.

The State Bar was fortunate to work
closely with the Michigan Supreme Court in
planning and producing the summit. Chief
Justice Stephen Markman provided the key-
note address to set the tone for the day’s
work.” Markman welcomed this “overdue
conversation regarding civility and profes-
sionalism within the bench and bar,” noting:

Today, however, our emphasis is best
focused upon how lawyers and judges
should comport themselves, their civil-
ity, manners, and decorum. These things
are certainly not of insufficient conse-
quence to justify our fullest attentions
on this day; rather, taken together, these
things define our workplace environment,

whether it is the courthouse, the place of
deposition, or the telephone call; they
define our sense of confidence and trust
in our fellow practitioners; they define
the nature and substance of our agree-
ments and understandings; they define
the workaday relationships between the
bench and the bar; they define our levels
of stress, our vitality, our satisfaction with
our work, our relationships, our health.

While the tools of our trade are the pos-
itive laws of our communities, the offi-
cial reports of our judicial tribunals, our
pleadings, our briefs, our use of language,
and our insights about people, a// of these
are brought to bear within an environ-
ment in which we must deal with others,
often in the context of “cases or contro-
versies,” often in the context of stark and
impassioned disagreements. Civil behav-
ior, good manners, and a proper and re-
sponsible sense of decorum define the
social backdrop upon which these tools
are wielded.

Markman suggested that much of how
we should comport ourselves is “a matter
of common sense, in which we have all
been instructed since childhood by our
parents, families, friends and teachers.” He
concluded that, as a profession, we can do
better and “whatever becomes of the work
of this conference, if all that it does is to
lay the groundworks for a later conference,
that is not to be disparaged.” Markman was
hopeful that the conference will initiate a
useful next step in “identifying ameliorative
approaches and recommendations.”

Civility in the courtroom

The summit featured a panel that in-
cluded Chief Judge Denise Page Hood of
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the U.S. District Court for the Eastern Dis-
trict of Michigan, Michigan Court of Appeals
Judge Jane M. Beckering, and practicing
attorneys Aaron V. Burrell of Dickinson
Wright and William W. Jack Jr. of Smith,
Haughey, Rice and Roegge.

Hood and Beckering commented that
civility starts with the judge. Not only does
this require judges to treat all litigants with
respect, but to curtail lawyers acting with-
out civility in the courtroom. It can be de-
moralizing to be the brunt of a judge’s frus-
tration, especially in the presence of clients
and colleagues. But it can be even more
frustrating to be in a situation where a judge
refuses to reprimand or control an uncivil
lawyer. Judges attending the summit agreed
that civil discourse begins with judges and
declared that they would like to see more
judges adhere to this ideal. In fact, I recently
had a sitting judge describe the mistreat-
ment and lack of professionalism she faced
when she was an attorney in a case against
a successful senior lawyer at a large firm.
The presiding judge was cognizant of the
lack of civility but was clearly intimidated
by the senior lawyer and took no action to
curtail the behavior or even reprimand the
senior lawyer. In fact, the judge apologized
to the lawyer for not controlling the situa-
tion. However, the damage was done by this
failure of leadership in the courtroom.

The panel reiterated that civility and pro-
fessionalism improve clients’ confidence in
the system; if the public doesn't trust the le-
gal system, the system fails. Hood observed
that respect for the court starts with the con-
versations we have with our clients. While
we may have opinions regarding a judge we
appear before and disagree with that judge’s
decisions, speaking negatively of the judge
demonstrates a lack of respect for those on
the bench and affects how the client views
the court and the respect the client shows
to the process and the judge. And, of course,
our tone before the judge must also dem-
onstrate deference and respect as officers
of the court.

My partner Ken Neuman recalls when
he was a young lawyer arguing a motion
for case evaluation sanctions following a
no-cause jury trial. The opposing attorney
interrupted the judge, who was in the proc-
ess of granting the motion and asked, “How
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Civility and professionalism improve clients’
confidence in the system; if the public doesn't
trust the legal system, the system fails.

would you know what happened at trial?
You slept through the whole thing.” Both
Neuman and the judge were taken aback at
his lack of respect. A lawyer in the court-
room quickly came up to the podium and
sternly instructed the lawyer that “he was
done and he needed to leave” and pro-
ceeded to walk him out of the courtroom.
That lawyer was SBM and OCBA Past Presi-
dent Tom Ryan, who took a noble step to
preserve the integrity of the court and en-
sure civility in that moment.

The impact of technology
and relationships

The panel debated whether technology
caused the lost connections between law-
yers, as less face-to-face discourse inevita-
bly leads to a lack of respect for others. It
was suggested that we could improve civil-
ity by simply picking up the phone and
incorporating the lost art of conversation.
With email, it’s too easy to misinterpret the
tone or dehumanize the other person.'* In
fact, the “need” to respond immediately to
email deprives us of the ability to reflect on
a more measured response. It may not be
realistic to expect traditional phone calls
and letters to replace the ease of emails,
but Hood suggested emails should be sent
with the same level of formality as letters;
this simple change—for example, “Dear
colleague”—may cause lawyers to consider
the nature of the communication and reflect
on how the email response will be viewed
by opposing counsel and the court.

Summit panelists noted that mentorships
and relationships built through bar associa-
tion involvement help establish collegial re-
lationships that can reduce the stress of the
adversarial system. Beckering recalled prac-
ticing at a firm where bar association activ-
ity was not only expected of all lawyers,

especially young lawyers, but the firm en-
forced that view by issuing credit to attor-
neys for bar association activity. In addition,
the panel highlighted the need to train law-
yers (and law students) to understand that
practicing with civility is the most success-
ful way to practice to benefit our clients.

The impact of lawyer
wellness on civility

Summit attendees were also privileged
to hear from SBM and American Bar Asso-
ciation Past President Dennis W. Archer.
The former state Supreme Court justice and
Detroit mayor emphasized that lawyers have
the power to impact society, challenge in-
justice, heal and right wrongs, help the most
vulnerable and troubled, and be counsel-
ors and peacemakers. However, he high-
lighted the difficulties that confront lawyers
today that may lead to more pressure on
professionalism and civility: laws that have
changed to limit what were previously prof-
itable practice areas, underfunded courts,
the sharp increase in student loans, and the
involvement of special-interest groups. He
noted that each challenge has affected law-
yer wellness, creating stress, self-doubt, anxi-
ety, fear, and abuse of alcohol and medica-
tion—all of which can lead to lack of civility.
In fact, even the most civil lawyers can ex-
perience moments of frustration that require
self-awareness. Archer encouraged bar lead-
ers to focus on lawyer wellness when creat-
ing tool Kkits to solve the current challenges
affecting the profession and civility.

Ideas for further discussion
among the bench and bar

Seven breakout groups of approximately
10 members each were asked to answer four
essential questions to promote discussion

and propose changes.” The groups’ pro-
posed solutions were often consistent and
included the following:

e Consider adopting Michigan-specific ci-
vility guidelines for all state courts with
incentives and sanctions. The guidelines
would be provided upon swearing-in
to new lawyers, with scheduling orders,
and at pro hac vice admissions. The civil-
ity guidelines, like the federal guidelines,
would apply to judges and lawyers.

e Use the Lawyer’s Oath more frequently,
including presenting clients with a copy
of the oath when signing a fee agree-
ment to educate clients about attorney
ethics rules or hosting an annual Law-
yer’s Oath day.

e Recognize lawyers and judges practic-
ing civility and professionalism through
awards, social media, or having the State
Bar showcase lawyers who exemplify
civil practice.

e Create more ombudsman programs in
circuit courts to invite comments con-
cerning judges and lawyers who may be
struggling with civility in the courtroom.

e Involve law students in courses in civil-
ity and proper conduct in the courtroom
and with clients and expand the Profes-
sionalism in Action programs to third-
year students.

e Explore a version of mandatory contin-
uing legal education on civility for all
lawyers to renew their licenses, includ-
ing education on MRPC 6.5(a).'0

e Focus on lawyer wellness and emotional
and personality training for lawyers to
promote self-awareness.

e Educate and train on uncivil conduct
and its unfavorable effect on time man-
agement, economics of law practice,
and credibility.

e Use a civility mentoring program with
volunteers on how to handle civility is-
sues, including online mentoring.

e Encourage and train judges to direct re-
peat offenders to civility training or civil-
ity panels that include an impartial re-
view and judgment, similar to fee-dispute



arbitrations that include peer-on-peer
review of actions.

Additional suggestions included involv-
ing the public in civility efforts by honoring
firms in the community that exemplify pro-
fessionalism and civility, inviting community
organizations to host public speakers on the
subject, and encouraging the public to look
for attorneys who exemplify civility and re-
ject those who do not.

Next steps: recommendations
and continued discussion

The complete list of suggestions devel-
oped by the breakout groups is being com-
piled and provided to the summit organizers
and others for consideration and recom-
mendations on next steps. Attendees were
eager to meet again and continue the dis-
cussions within their respective bar asso-
ciations and sections. In fact, one of the
most consistent suggestions was to conduct
similar professional mini-summits across the
state in conjunction with local bar associ-
ations and lawyer organizations and the
Michigan Judicial Institute.

How lawyers and judges comport them-
selves sets the tone for our profession and
community. We owe it to ourselves and the
legacy of our profession to not only engage
in this conversation with members of the
bench and bar leaders across the state, but
to implement recommendations to change
the trajectory of civility in our profession.
We need to treat each other with the re-
spect due to officers of the court. We need
the public to know we are professionals and
that civility is the hallmark of our profes-
sion, and why civility should be sought by
clients and not seen as a sign of weakness.

As former United States Supreme Court
Justice Sandra Day O’Connor once noted,
“civility is hard to codify or legislate, but you
know it when you see it. It’s possible to dis-
agree without being disagreeable.”” m
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Justice. Chief Justice Warren Burger made similar
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