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very fall, I work with my first-
year law students to begin
developing their legal writing

E

ing how to analyze cases objectively, pre-

skills. They work hard learn-

dict how a court might resolve a dispute,
and convey their assessments to an expe-
rienced attorney. Their improvement from
September to December is noticeable. They
have only one semester of law school be-
hind them and still have much to learn, but
they’re on their way.

Then, every year, something happens.
In the second semester, we begin focusing
on advocacy. The first assignment asks stu-
dents to draft a pretrial brief. When I re-
view the drafts, I'm struck by how many
problems that seemed to have been erad-
icated the previous semester reappear a
little more than a month later. For many
students, the hallmarks of effectively com-
municating legal analysis that were empha-
sized throughout the first semester—tech-
niques in which students had started to
become competent and, in some cases, pro-
ficient—are noticeably reduced or even ab-
sent from the draft brief. Organizing the
analysis to focus on issues, not cases? Lead-
ing with conclusions? Keeping the unfamil-
iar reader oriented with strong topic sen-
tences and other roadmap devices? Missing
in action. To be sure, students make a signif-
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icant shift from objective analytical memos
to advocacy briefs, and it’s to be expected
that there might be bumps in the road that
come with learning a new approach. Fur-
ther, the students’ substantive analysis tends
to remain sturdy, and that’s no small thing.
But the ways in which students convey that
analysis seem to backslide.

This can be explained in part by lack
of practice. Legal writing is a skill, and like
all other skills, a person’s abilities can dete-
riorate without opportunities to put them
into play. But the larger explanation is one
that comes up over and over in all sorts of
settings, whether academic, work-related, or
personal. The reason my students seem to
have forgotten much of what they learned
can be summed up in one short phrase: the
transferability problem. It's a problem they
share with all adult learners. And as most
lawyers who frequently work with young at-
torneys can attest, it’s a problem that doesn’t
go away when law students graduate and
begin practice.

A general introduction
to transferability

Transfer can be defined quite simply as
the ability to extend what has been learned
in one context to new contexts.! One com-
mentator calls it “[plerhaps the single most
important learning skill our students can

master.”* It’s a challenge that educators con-
front any time people acquire new knowl-
edge or skills in one setting and then are
expected to apply them in a new one. My
experience from one semester to the next is
often shared by clinicians at my school and
other schools, who report that their upper-
level students frequently seem to have for-
gotten what they learned in their first-year
legal writing course or their summer intern-
ships when they’re asked to perform tasks
for clients in the clinical setting.?

I suspect that experienced attorneys who
regularly work with new law school grad-
uates are equally familiar with this phe-
nomenon. A young attorney, with guidance
from a mentor, learns to prepare a media-
tion summary in a premises liability case
or draft a noncompete covenant for a busi-
ness client. But ask that novice attorney to
prepare what the supervisor might view as
comparable work product in a different set-
ting, and it can seem like the young lawyer
has regressed to square one. This is unde-
niably frustrating to the supervisor on a
personal level. It is even more troubling
on a substantive level because transferring
learning from one setting to another “goes
to the core of what lawyers do in repre-
senting real clients—they transfer knowl-
edge, skills, and legal concepts from previ-
ous cases to new legal and factual situations
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faced by their clients.

The reason my students seem to have forgotten
much of what they learned can be summed up
in one short phrase: the transferability problem.




What can be done to alleviate this com-
mon and often-frustrating byproduct of the
ways the human brain is wired to take in
and make sense of new information?> Peo-
ple tend to compartmentalize information
in silos, illustrated by a law student learning
a doctrinal rule in a class like Torts, putting
that knowledge into a “torts” mental cate-
gory, and being unable to easily retrieve it
when engaged in tasks that the student
doesn’t recognize may relate to torts. The
transferability problem can’t be wished out
of existence, but educators in general and
legal educators in particular have developed
various techniques to make transferring in-
formation and skills from one domain to
another a more productive process.®

Techniques to ease the transfer problem
are sometimes described as looking forward
or backward. Whichever direction a particu-
lar technique might face, however, the goal
is to assist adult learners in making con-
nections between what they've learned or
are learning and new situations where that
knowledge will be useful. Practitioners who
often work with young attorneys may want
to consider whether these approaches could
help new attorneys avoid common pitfalls
and get up to speed more quickly.

Forward-looking
transfer techniques

Forward-looking methods help prepare
learners for transfer at the time knowledge
is initially conveyed or obtained. Commen-
tators have identified many useful tech-
niques, including:

e Explicitly showing where and how
a skill learned today may be
useful tomorrow

e Teaching both the particular and
the general

e Modeling desired approaches
and outcomes

e Providing multiple opportunities
to practice’

How can professors and practitioners
help young lawyers both see the bigger pic-
ture and not forget it the next time they
need it? A combination of the forward-

facing methods described above can help.
These techniques are not a panacea, to be
sure, and I do not suggest that they will
always be applicable or advisable. These
methods also come at a cost: the supervis-
ing attorney’s time and effort—little, if any,
of which will be billable. The costs are often
worth it, but there’s no denying that a busy
practitioner might not always have time to
implement all or any of these methods each
time a young attorney receives a new as-
signment. Still, in appropriate instances,
supervisors putting these techniques into
play with novice attorneys will likely find
that these methods facilitate the new law-
yer’s on-the-job education.

Emphasize future applicability

Seasoned professors and practitioners
can call upon their wealth of experience
to help novice learners see how the skills
they’re learning today will be useful in dif-
ferent settings tomorrow. This can be as
simple as explicitly telling students that the
techniques used in an exercise simulating
how to orally update a supervisor about
where they tentatively stand on a research
project will be applicable when they’re
asked to give a more detailed and conclu-
sive oral analysis of a legal issue to a super-
visor in their summer internships or upper-
level clinics. In the same way, a senior
attorney—drawing upon his broad knowl-
edge of the assorted types of work that
younger colleagues typically perform—has
the necessary perspective to make connec-
tions between today’s task and future an-
ticipated projects.

Neither professors nor practitioners can
predict the future with certainty, of course;
I don't know for sure that any particular stu-
dent will be called on to give exactly this
type of oral report in a summer job or will
ever take a clinic. Similarly, client work is
not always predictable, and the downstream
payoff of a discrete task for other types
of work will sometimes be murky. This re-
flects a truism of teaching: no educational
method works in every setting. In the right
situation, though, any method can help in-
crease the odds of a student or young attor-
ney successfully transferring knowledge to
new contexts.
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Make the particular, general

One of the most effective methods of
priming a novice learner for transfer is to
step back from the specific details of the
knowledge being conveyed today, impor-
tant as those details are to accomplishing
the task immediately at hand. The peda-
gogical goal should be placing those details
in a larger explanatory context or deriving
general principles of which the specific task
is but an example. This can be accom-
plished with direct instruction from a pro-
fessor or practitioner, but is even more effec-
tive when novice learners are able (perhaps
with guidance) to identify those broader
points on their own. This helps learners
place today’s new knowledge within their
preexisting mental frameworks, sometimes
referred to as “scaffolding,” allowing them
to more easily retrieve that information
when needed later.

Here’s an example, taken from the earlier
oral report scenario: I encourage students
to put themselves in the shoes of their audi-
ence, who will listen to the report in real
time without the luxury of being able to
hit a rewind button or flip back several
paragraphs or pages in a written text. What
do those audience characteristics mean for
how the students should plan to orally con-
vey information? My goal is for students to
see that how they answer the question isn’t
limited to this particular type of oral report,
but is representative of broader audience-
focused principles that apply to all sorts of
oral presentations (including, of course, oral
arguments) that they might be called on to
perform in their careers. Indeed, some of
the points that students might identify in this
seemingly (but superficially) narrow context
of a research report are, in fact, applicable
to any form of communication that has an
audience—which is to say, everything.

Model approaches and outcomes

Modeling how to perform a task (or pro-
viding samples of quality work) is another
simple method for alleviating transfer prob-
lems for novice learners. Asking students or
young attorneys to reinvent the wheel not
only wastes everyone’s time and money, but
is counterproductive in terms of learning.
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The cognitive load on anyone asked to per-
form a new task or draft a new type of doc-
ument is significant even when the person
has examples to try to learn from. When
the novice learner has to expend effort try-
ing to identify basic characteristics of the
task from scratch, the cognitive load in-
creases. And worse, many of the neophyte’s
efforts to reduce that load aren’t specifi-
cally directed at completing the task satis-
factorily as much as learning what the task
fundamentally entails. It’s simply neither
efficient nor effective in terms of productiv-
ity or learning.

Fortunately, in many instances, super-
vising attorneys can easily provide samples
of work to help new attorneys learn what
they need to prepare. If time permits, a su-
pervisor can model how to perform a skill,
which can be as simple as taking a young
attorney to observe the supervisor’s court
hearing, deposition, or negotiation session.
Of course, providing models or samples be-
comes even more effective when coupled
with an explanation of why the sample is
worth emulating. Admittedly, providing a
sample might not always be practical (there
might not be any upcoming opportunities
for a supervisor to model a skill or tech-
nique, for example), and useful high-quality
samples might not come readily. Further,
a student or young lawyer can become
wedded to a model and erroneously con-
clude that the model’s approach is the only
way to resolve a particular task. Still, in
many cases, demonstrating a new skill for
new attorneys via models or samples can
be an effective way for them to both start
to develop that skill in the present and see
how it can be applied in different contexts
in the future.

Practice, practice, practice

For legal skills, practice makes perfect—
sometimes. From a transfer perspective, pro-
viding multiple opportunities to apply knowl-
edge and develop a particular skill helps
students build stronger mental scaffolding
to aid recall months and years into the fu-
ture.! An important caveat, however: with-
out guidance, practice may not be as effec-
tive as it could be. Novice learners need to
understand exactly what it is they’re prac-
ticing. For example, novice learners may not

recognize the deeper structure underlying
two separate research exercises in a legal-
writing class. Instead, they might focus on
surface similarities or differences. In doing
so, students may miss how the same broad
research approach—say, beginning with sec-
ondary sources to get a handle on the basic
legal principles applicable to the issue—
likely applies equally well to a different re-
search project that, at first glance, seems to
raise completely different topics from those
in exercises they have already completed.

Part 2—Reaching backward

Part 2 of this article will discuss back-
ward-facing techniques for assisting knowl-
edge transfer. Watch for it in the March
2019 issue. m
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Nl MONEY JUDGMENT INTEREST RATE

MCL 600.6013 governs how to calculate the interest on a money judgment in a Michi-

gan state court. Interest is calculated at six-month intervals in January and July of each

year, from when the complaint was filed, and is compounded annually.

For a complaint filed after December 31, 1986, the rate as of July 1, 2018 is 3.687 per-
cent. This rate includes the statutory 1 percent.

But a different rule applies for a complaint filed after June 30, 2002 that is based on a

written instrument with its own specified interest rate. The rate is the lesser of:

(1) 13 percent a year, compounded annually; or

(2) the specified rate, if it is fixed—or if it is variable, the variable rate when the com-

plaint was filed if that rate was legal.

For past rates, see http://courts.mi.gov/Administration/SCAO/Resources/Documents/

other/interest.pdf.

As the application of MCL 600.6013 varies depending on the circumstances, you should

review the statute carefully.
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