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By Graham Ward

hile teaching courses over many years that fall

under the broad label of conflict management,

I have become fascinated with lessons from
cognitive and behavioral psychology. This article intends
to demonstrate the value of applying those lessons to con-
flict resolution.

For some time, reports from the State Court Administra-
tor’s Office have shown a declining rate in the number of
civil trials.! Trying only 1 percent of our cases may be good
news for those of us in conflict resolution striving to assist
litigants in resolving the other 99 percent. I prefer “resolv-
ing” to “settling,” as the former connotes a sense of mutually
agreed-upon, interest-based decisions that result in long-term
legal and emotional finality, while the latter sounds more like
both giving in and giving up. Resolution contemplates mutual
investment in both the substance and process of decision.
This stands in stark distinction from decisions imposed by
third-party decision-makers such as courts and juries, who
are far less understanding of the short- and long-term impact

of that which they impose. Those decisions are often met
with minimal compliance or outright defiance rather than
commitment, which should be our goal. This article identifies
a number of biases that can negatively affect decision-making
and suggests ways to manage them.

Around the same time that Roger Fisher and William Ury
were gifting us with Getting to Yes,”> behavioral scientists be-
gan educating us about cognitive biases, including confirma-
tion bias and attribution error, and the impact of heuristics,
mental shortcuts, and framing and anchoring, which often
help us decide without the need to think. Heuristics or men-
tal models are usually right, but when they fail, they do so mis-
erably. When decision-making takes place automatically, we
label it System One; when deliberatively, System Two.?

Lawyers who understand these concepts have the poten-
tial to better serve our profession, the community, and cli-
ents. What follows is a discussion of a few conflict-resolution
concepts that impact our advice, both regarding the genera-
tion of conflict and how we may address it.



Confirmation bias

Confirmation bias refers to our inherent ease in seeing the
validity and truth in that which supports our position and dif-
ficulty in seeing that which supports the position of our op-
ponent. The adversarial process, competitive and focused on
winning, only has the potential to enhance that bias. The ad-
versarial approach may seek to reinforce decisions made some
time ago, often with less information than currently is known.
Such an approach may force us to defend the acts of decision-
makers rather than the decision itself.* We are inclined to
have this bias be confirmed, and thus challenge, rather than
seek to understand, that which is contradictory. This bias has
been confirmed in studies, e.g., with people who support and
oppose the death penalty. When proponents of each position
are shown identical information with both supporting and
contradicting content, rather than move the two sides more
toward the middle, both sides pick out the content that sup-
ports their preexisting beliefs and become further entrenched
in their views.

This is the prism through which many lawyers view dis-
covery, evaluate witness credibility and expert opinions, and
respond to offers or demands. Efforts by attorneys to educate
clients about the validity of opposing positions and engage
them in viewing their issues from more than one perspective
are often regarded as siding with the opposition, causing cli-
ents to wonder whose side their attorneys support. Attorneys
may want to consider ways to help clients assess their conflict,
such as “perspective taking,” mock trial, and role play, which
can clarify whether conflict actually exists or whether they are
defending a confirmation bias or attribution error.

Attribution error

Attribution error involves inferring intent, or scienter, to an-
other party when that party acts in a way we find damaging.
We infer that the actor intended his or her conduct to cause the
harm we sustained.® When we are the actor and injury results,
our actions are understood as necessary or dictated by extra-
neous forces. These perceptions play a major role in generat-
ing conflict. The adversarial system requires proof of blame,
fault, responsibility, or breach. Combine that with the inherent
human tendency to deny, deflect, and defend to maintain one’s
self-esteem and standing in the eyes of others as well as the
need to be vindicated and understood, and the damage caused
by attribution error is only enhanced. This bias can act in a
synergistic fashion with confirmation bias. Might we be better
served by framing the situation as an effort to reach mutual
understanding or by focusing on principles of restorative jus-
tice rather than responsibility?

Framing

Framing recognizes that we can change people’s minds
regarding a choice or decision by how we present, or frame,
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AT A GLANCE

Those of us in conflict resolution try
only 1 percent of the cases we file.
Disputes in litigation often involve efforts
to defend decisions made by others
and, often, without a meaningful exchange
of information. Rather than expend
monetary and emotional assets to
defend “psychological biases,” why not
become creative problem solvers and
preserve relationships?

that choice or decision. Consider two parents in a dispute re-
garding child custody. The first parent is described as being
about average in a number of relevant areas for consideration.
The second parent has some traits that are viewed as very pos-
itive and others as more negative. When research subjects are
presented these two parents and asked who should be granted
custody, the group focuses on the positive traits and grants
the latter parent custody. When framed as who should be de-
nied custody, they focus on the negative traits and choose the
same parent!”

A similar example is used regarding decisions about vac-
cinations for viruses and mortality. People change their deci-
sions not based on statistics, but on whether the question is
framed as lives saved or lives lost. Most of us are loss averse,
meaning we will take more risks to avoid a loss than achieve
a gain. Frame the question as lives lost, and we take more
risk. Frame the question as lives saved, and we take less risk.?

Many people like to gamble, and those who find them-
selves “in the hole” often choose to wager more money and
on riskier bets to recoup losses. Commonly, we refer to this
as “throwing good money after bad,” yet that is what people
often do. Long-term winners lose more hands but for smaller
amounts, and win big when they have good hands and know

)

the odds. Google “the Gamblers Fallacy” in your free time.
Then ask whether our decisions are often impacted by that
same taking of the riskier bet, with more money, in business
decisions. This is also seen in the “sunk cost heuristic.””
This kind of behavior encourages more discovery invest-
ment and additional expert retention to confirm prior deci-
sions rather than exploration of options for creative resolution.
This was one of the many biases that led to the death of a
number of Mt. Everest climbers.!® They had each spent $70,000
for the opportunity to try to reach Everest’s summit, invested
many months in preparation, and framed the situation so that
they simply could not turn back—yviolating their own rules
when the summit was no longer within reach." They could
not turn back because they had framed doing so as an unac-

ceptable loss.
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Anchoring

Anchoring helps explain the influence that numbers, even
irrelevant ones, exert over us when making decisions. As a
defense lawyer, I used to think a grossly unrealistic demand
only showed that a plaintiff had no idea of the value of his or
her case, i.e., what it was worth. (I dislike the phrase “what it
was worth,” as it sounds as if we can assign dollar values to
misery.) Yet we are biased by numbers, often with no relation
to our decisional question.

People who were asked for the last three digits of their cell
phone numbers were then asked whether Attila the Hun was
defeated before or after a certain date. Those with lower num-
bers estimated an earlier date, while those with higher num-
bers guessed later dates. Cell phone numbers introduced bias
and influenced the estimates individuals made.”” Amos Tversky
and Daniel Kahneman demonstrated anchoring bias when
questioning subjects about the percentage of African nations
that belonged to the United Nations. When asked if the per-
centage was greater than 50 percent, people guessed a higher
number than when asked if it was more than 25 percent."

As a former personal injury defense lawyer, I am deeply
troubled by the fact that we only negotiated a number, with-
out any type of actual formula. Both sides had to be influ-
enced by these anchors. For that reason, I am interested in
whether we can use other nonmonetary exchanges or trades
or election of remedies when seeking resolution. Can a sin-
cere, well-crafted, unqualified apology, delivered by the indi-
vidual who caused harm, bridge the last gap between offer
and demand or bring the parties to the negotiating table ear-
lier, thus avoiding the damage done by time and ongoing liti-
gation? Can we move away from tort concepts necessitating
blame, fault, denial, and defense and toward a framework of
parties sharing a common concern, perhaps offering an elec-
tion of remedies such as what was once implemented with
on-the-job injuries?

Conclusion

The vanishing trial, trial lawyer, trial judge, and associated
institutional memory suggest that the economic utility attor-
neys can offer must be focused on more creatively manag-
ing conflict. When faced with something new and challeng-
ing, we see ambiguity. Do we see a threat or opportunity?
Those who survive and thrive will see an element of both
and act accordingly. While many lawyers become judges or
serve as mediators, arbitrators, or case evaluators, we are all
constructive ADR practitioners for clients. The threat of the
vanishing trial is also an opportunity for ADR practitioners to
help parties listen and understand; mutually generate creative,
interest-based, long-lasting resolutions; craft new remedies;
and allocate risk based on shared concerns. Understanding the
cognitive biases previously discussed can direct our attention

away from adversarial distraction and toward resolution based
on shared concerns.

I suggest this means becoming better conflict managers, as
conflict, like many things, is inevitable. Test theories before
mock juries and without the bias of opening statements. Spend
more effort determining and designing the process to use in
achieving resolution and to reach agreement regarding how
damages should be calculated. Reach agreement using a for-
mula for damage calculation to remove much of the subjective
disparity in damage evaluation. Teach parties understanding
by demonstrating perspective-taking, putting oneself in the
other’s position. Look for ways to improve the preexisting re-
lationship from which conflict has developed and minimize
future damage. Focus on the problem and not the people
who may have caused it.

When we can teach ourselves to do these things, we evolve,
move to eliminate the uncertainty of third-party decision-
makers, and better control our own resolutions and destiny.
This is behavioral law. m

Graham Ward teaches in and directs the Cen-
ter for the Study and Resolution of Conflict at
WMU-Cooley Law School, where he teaches
how to arrive at the ultimate due process and
the best way of getting to yes. Thank you, Fisher
and Ury.
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