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The Basics of Indemnity Law

By Matthew S. LaBeau and Peter J. Tomasek

hen a complaint comes in, it’s natural for attor-

neys to read it and immediately start addressing

the elements and defense to the plaintiff’s claim.
In a legal-malpractice claim, for example, the first direction
you may turn is to the case-within-a-case requirement. Or
maybe you’ll skim through a couple of old briefs to refresh
your memory about the statute of limitations.

In addition to attacking the claims of the plaintiff, it’s cru-
cial for attorneys to take time to understand where else they
need to focus their attention: Is there someone else to blame?
Or, asked differently, what about indemnity?

Here’s how the Michigan Supreme Court recently described
indemnity: “Generally, indemnification is an equitable doc-
trine that shifts the entire burden of judgment from one tort-
feasor who has been compelled to pay it, to another whose
active negligence is the primary cause of the harm.”! Put more
simply, “indemnity seeks to transfer the entire loss imposed on
a tortfeasor to another, who in equity should pay.”?

But how do you figure out if you need to worry about or
assert indemnity? And if you do figure it out, how do you actu-
ally do that? And what should you do if the other party doesn’t
agree with you?

The purpose of this article is to dip our toes in the indemnity-
law pool and, hopefully, start to answer those questions. If an
attorney is able to navigate the indemnity waters from the out-
set of a case, he or she has a significant chance of saving the
client a lot of time and money.

Types of indemnity

In Michigan, you're likely to run into indemnity-law issues
in three different scenarios: contractual indemnity, common-
law indemnity, and implied-contractual indemnity. Contractual

indemnity, as you'd expect, is based on contract principles.




Common-law indemnity, which has nothing to do with con-
tracts, is more equity-based. And implied-contractual indem-
nity is sort of based on both, but isn’t really based on either.

Contractual indemnity

A contract is perhaps the most common situation in which
attorneys find indemnity. Rarely does it show up as a stand-
alone agreement. Instead, you may find a so-called (and prob-
ably boilerplate) “indemnity” clause in a contract. Examples of
contracts that might have an indemnity clause include agree-
ments like real-property leases or rental agreements. The rea-
son these contracts often include indemnity clauses makes
sense: one party (the indemnitee) won’t agree to do some-
thing—e.g., lease an office space or rent a car—unless the
other party (the indemnitor) is willing to indemnify it.

Indemnity clauses, like other contract clauses, are generally
interpreted and applied as written. Unfortunately, they can
also be filled with legalese and, therefore, difficult to inter-
pret and apply. And that interpretation and application often
depend on which state’s statutory-construction rules apply.
For example, in California, if a party wishes to contract for
indemnification against his or her own negligence, the in-
demnity clause must explicitly refer to negligence.* Conversely,
in Michigan, an explicit reference to negligence isn’t neces-
sarily required.? It’s also true that indemnity clauses are con-
strued against the drafter (and/or against the indemnitee).
But this narrow statutory-construction rule is subordinate to
the much broader rule of interpreting and applying contract
clauses in a way that reflects the parties’ intent.®

Of course, if you don’t have a contract with an indemnity
clause, none of this matters. Instead, you need to rely on some-
thing else. And under common law, you may still be in luck.

Common-law indemnity

Common-law indemnity arises solely out of equity: an in-
nocent person shouldn’t be held liable for another’s wrongful
acts.” Unlike contractual indemnity, common-law indemnity’s
roots are in equity, so fault is its centerpiece: the indemnitor
has no common-law obligation to indemnify unless he or she
is at fault, and the indemnitee is not entitled to indemnity
unless he or she is free from fault.®

Was your client free from fault? The answer to this ques-
tion often comes down to whether your client was “actively”
negligent? To determine whether that’s the case, courts look
to the primary plaintiff’s complaint and ask whether it alleges
active, as opposed to passive, negligence.'® And if it does, he
or she is likely out of luck." But when the primary complaint
alleges both active and passive negligence alternatively (or
just passive negligence), the indemnity issue likely won’t be
resolved until the jury decides whether the principal defen-
dant is liable and why via a special-verdict form."
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AT A GLANCE

In Michigan, you're likely to run into
indemnity-law issues in three different
scenarios: contractual indemnity, common-law
indemnity, and implied-contractual indemnity.

The most common of the three is contractual
indemnity, which usually shows itself in
“indemnity” clauses in a contract.

To rely on an indemnity clause, you'll start

by sending a letter on your client’s behalf as
your “tender of defense,” but, more often than
not, that letter won't be the end of the story.

Perhaps the best example of the active-versus-passive-
negligence debate comes from the employer-employee con-
text.” When an employee injures someone while on the job,
it’s certainly possible that the employer could be held vicari-
ously liable. The employer, then, could turn to the employee
for common-law indemnity. However, if the employer was
also actively negligent, common-law indemnity would be pre-
cluded. Moreover, practical economic concerns usually result
in the employer’s deciding against doing so.

Another common example comes from auto lawsuits in-
volving Michigan’s owner’s-liability statute, MCL 257.401.1
When someone is injured in a car accident, the owner can
still be held liable by operation of law, even if the owner
wasn't actually involved in the accident. However, the owner
can also turn to the driver for indemnity—unless, of course,
he or she was actively negligent in some way. The most likely
example of this involves negligent-entrustment claims. That
is, a plaintiff claims that the car’s owner is liable not only by
operation of law but also because he or she actively and neg-
ligently entrusted the car to the driver.” In that circumstance,
indemnity might not be enough.

But if you don’t have a contract with an indemnity clause
and you don’t think common-law indemnity will save the day,
your options get muddier.

Implied-contractual indemnity

In this situation, you're probably left with implied-contractual
indemnity, which is sort of the halfway point between the two.
Like common-law indemnity, fault plays (or at least could play)
a role. But, like contractual indemnity, implied-contractual
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indemnity is based largely (or at least theoretically) on a
contract—albeit one that’s implied in fact based on the par-
ties’ actions.

The best illustration of how implied-contractual indem-
nity works is the case from which it arguably stems: Hill v
Sullivan Equip Co."° In that case, the principal plaintiff was
injured at work when his arm got stuck on a screw conveyor.”
He sued the company that designed, manufactured, and in-
stalled the conveyor, but the manufacturer filed a third-party
complaint against the employer, blaming the employer for re-
quiring it to install the conveyor without a protective cover
and falsely assuring it that the conveyor would be inaccessi-
ble to employees."®

At this point, you may be thinking, “Wait, it sounds like
the manufacturer and the employer might have both been
actively negligent.” You’re probably right, which is why the
Court of Appeals held that common-law indemnity did not
apply.” After that, the Court turned to the manufacturer’s
alternative reliance on “an implied indemnity contract.”* It
explained: “To determine whether a third-party plaintiff has
stated a cause of action for indemnity based on an implied
contract, the court must look to the third-party complaint as
well as the original complaint.”* Appreciating that the em-
ployer “unqualifiedly rejected a proposed protective cover for
the machine which injured plaintiff and advised [the manu-
facturer] that the machinery would be situated and used so
that it would be inaccessible to workers while in operation,”
the Court of Appeals reversed the trial court’s summary dis-
missal of the manufacturer’s indemnity claim.*

If you're thinking that sounds like a hard rule to apply out-
side of a practically identical scenario, you're not alone. In real-
ity, it’s fairly difficult to guarantee when implied-contractual
indemnity is a sure thing. And to make the muddy waters even
muddier, it’s not really clear whether a party asserting implied-
contractual indemnity must be free from fault, which seems to
directly contradict Hill.*

Indemnity in practice

So let’s say you run into a contractual-indemnity issue, as
that’s the most common. You represent a law firm that rents
office space in Southfield. When the firm’s lights go out, its
office manager contacts the building’s maintenance supervisor

to arrange repairs. The maintenance supervisor hires an out-
side company, which sends an employee to make the repairs.
That employee is fatally electrocuted because the maintenance
supervisor negligently left a live wire uncovered.

The employee’s estate files a wrongful-death lawsuit against
several defendants including the firm. You represent that firm.
Now what?

First, you turn to your lease: Does it include an indemnity
clause? It probably has one like this:

Mutual Indemnification: Landlord shall indemnify, defend,
and hold harmless (“indemnify”) Tenant from third-party
claims, liability, and/or costs due to the default, work, negli-
gence, acts, or omissions of Landlord and its agents, employ-
ees, or visitors. Tenant shall indemnify Landlord from third-
party claims, liability, and/or costs due to the default, work,
negligence, acts, or omissions of Tenant and its agents, em-
ployees, or visitors.

Certainly sounds like the office building might need to
indemnify, defend, and hold harmless the law firm in this
case. SO now what?

First, you'll want to send a letter on the firm’s behalf to the
landlord as your “tender of defense” in the lawsuit. In that let-
ter, you'll clearly ask the landlord to accept the firm’s tender
of defense in the case. Then you'll articulate exactly why you
believe indemnity is required. You'll point to the fact that the
estate alleges the employee was electrocuted and ultimately
died because the maintenance supervisor negligently left a
live wire uncovered. You'll point out that, because the main-
tenance supervisor is the landlord’s agent or employee, the
landlord has contractually agreed to “indemnify, defend, and
hold harmless” the firm from third-party claims, liability, and
costs—all of which, you'll argue, it must do in this case.

But what if you didn’t send that letter? Thankfully, it may
not matter. In Ajax Paving Indus v Vanopdenbosch Constr Co,
for example, the defendant argued that the plaintiff waived
contractual-indemnity protections by failing to identify them
in the principal lawsuit.** The Court of Appeals rejected that
argument: “[TJhere is no contractual provision in this matter
requiring that defendant be put on notice of an underlying
lawsuit or that there be a tender of defense for the indemni-
fication provision to apply.”® “Because the contract itself con-
tains no notice or tender-of-defense requirement and expressly



provides for the recovery of all fees and costs associated with
defending the underlying litigation, without limitation,” the
Court continued, “plaintiff is entitled to recover the entirety
of those fees and costs.”*

You may need to file a cross-complaint against the land-
lord, too. In that complaint, you'll walk through the factual
background like we did above, analyze the indemnity clause’s
language, praise yourself for sending the tender-of-defense
letter, and ask the court to enter a judgment in favor of the
firm. The desired result is the court’s ordering the landlord to
indemnify, defend, and hold harmless the firm from any and
all claims, liability, and costs alleged by the estate as well as
costs, attorney fees, and interest that the firm (wrongfully)
incurred in the case.

However, filing the cross-complaint alone isn’t the end of
the road, and it’s rarely as easy as a simple dispositive mo-
tion. Were any of the firm’s employees around the uncovered
live wire before or after the maintenance supervisor? What if
the supervisor testifies that he specifically recalled covering
that wire? Does the firm, the landlord, or the outside company
have any maintenance records that might tell us when the
wire actually became uncovered? Questions like these are all
factual issues you may have to resolve before filing a motion
for summary disposition. It will likely prove necessary to send
and answer some interrogatories and requests to admit, take
the office manager’s and maintenance supervisor’s deposi-
tions, and so on. The answers to those questions could have
a big impact on your next move.

The way both parties handle a tender-of-defense letter can
have even more consequences if the primary lawsuit settles.
For example, “if an indemnitee settles a claim against it be-
fore seeking the approval of, or tendering the defense to, the
indemnitor, then the indemnitee must prove its actual lia-
bility to the claimant to recover from the indemnitor.”?” Con-
versely, “the indemnitee who has settled a claim need show
only potential liability if the indemnitor had notice of the
claim and refused to defend.”?® Considering the likelihood
of settlements today, this distinction can frequently make or
break an indemnity claim.

Conclusion

We've only dipped our toe in the indemnity-law pool in
this article. In reality, the pool can seem more like the Pacific
Ocean. This article could go on and on, asking and trying to
answer endless questions. What happens when a contract pro-
vides for the landlord to indemnify the tenant but common-
law indemnity requires the tenant to indemnify the landlord?
How does tort reform affect this analysis? What's the differ-
ence between indemnity and contribution? What happens
when the tables are turned and you get the tender-of-defense
letter? Hopefully, once you poke holes in the opposing party’s
claim and figure out whether indemnity plays a role, you can
dive headfirst into these questions as well. m
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