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he population of lawyers in
Michigan (and across the coun-

T

Half of Michigan lawyers are over age 50,

try) is aging.! The median age

for Michigan attorneys is 53.

and 41 percent are over 59 years of age.? An
additional 39.7 percent of our state’s lawyers
are between the ages of 39 and 58. Those
considered millennials, 38 years of age or
younger, make up only 18.6 percent of the
remaining population of lawyers.?
Lawyers, of course, can die unexpect-
edly at any age. But because the number of
lawyers who practice longer and retire later
in life is rising, the risk of clients being left
in the lurch also rises if their lawyers do
not have an effective succession plan in
place.” In Michigan, more than 50 percent
of active lawyers are in private practice; of
those private practitioners, 68.3 percent are
solo practitioners or in small law firms.’ The
unexpected death or disability of a lawyer
in a small firm can be just as problematic
for clients when associates are not equipped
to step in and handle the files or run the
firm. Without a competent attorney to man-
age or transition a law practice, clients are
at risk of missing filing deadlines or court

The views expressed in the President’s
Page, as well as other expressions of opin-
ions published in the Bar Journal from time
to time, do not necessarily state or reflect
the official position of the State Bar of Michi-
gan, nor does their publication constitute an
endorsement of the views expressed. They
are the opinions of the authors and are in-
tended not to end discussion, but to stimu-
late thought about significant issues affect-
ing the legal profession, the making of laws,
and the adjudication of disputes.

hearings in pending cases or may be unable
to locate vital documents or recover funds
or property entrusted to the attorney.
Currently, when a lawyer dies or becomes
disabled or disbarred and does not have
a plan in place to protect clients or wind
down his or her practice, the Attorney Griev-
ance Commission can step in under MCR
9.119(G) to establish a receivership. How-
ever, winding down a practice is not a disci-
plinary function and the AGC is not equipped
to provide this service on a large scale.®
These court rules were promulgated under
an assumption that most attorneys would
have plans in place and that emergency
intervention by the AGC would only be
necessary in rare situations. Last revised
in 1987, MCR 9.119(G) did not anticipate
the growth of solo practitioners, especially
the number of solo practitioners at the ends
of their careers. Additionally, MCR 9.119(G)
does not provide for funding of a receiver-
ship or clear direction regarding the receiv-
er’s ability to manage the firm. As a result,
the AGC has had difficulty locating attor-
neys willing to step in and assist because of
the lack of available funds and the amount
of work required.” Often, nonattorney fam-
ily or staff members do not even know to
contact the AGC and take on the job of
winding down the practice, risking the
attorney-client privilege and uninformed
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decisions about what to do with pending
cases and with funds held in trust or in an
operating account.®

Past SBM President Michael Dettmer has
firsthand experience winding down a solo
attorney’s practice in Traverse City” The
attorney was only 51 years old when he
died suddenly of an aortic aneurism while
traveling to a client meeting. The attorney’s
widow, who lacked legal knowledge and
was caring for the couple’s young child,
asked for Dettmer’s help. Dettmer agreed
and was appointed by the circuit court to
close the attorney’s practice. However, it
took Dettmer two years to do everything
that was necessary to close the practice, in-
cluding inventorying of all open files, con-
tacting the courts and clients in both open
and closed files, dealing with the office land-
lord and lease obligations, reconciling bank
accounts, and negotiating with creditors.
Dettmer’s work was essentially pro bono."
Not many lawyers have the time or desire
to step in to assist in this type of situation,
and as a result, clients suffer.

In response, the American Bar Associa-
tion Center for Professional Responsibility
recommends that every lawyer have a suc-
cession plan in place to proactively protect
the public when an attorney with open files
becomes unable to practice law."! Several
states have adopted mandatory rules, while

plan in place.

[Blecause the number of lawyers who practice
longer and retire later in life is rising, the risk of
clients being left in the lurch also rises if their
lawyers do not have an effective succession




others are preparing proposals for their gov-
erning bodies."?

Some may recall that in 2012, the State
Bar of Michigan Master Lawyers Section
requested that the Representative Assembly
recommend an amendment to State Bar
Rule 2 to require all attorneys to identify an
“inventory” attorney."”” Representative Assem-
bly members raised several concerns at the
time, and the amendment was defeated.™

In the wake of that rejection, the SBM
21st Century Practice Task Force recom-
mended that a work group be formed to
review the process under MCR 9.119(G)
and create a plan to transition the han-
dling of these matters from the AGC to the
State Bar. Created in 2018, the Receivership
Work Group addressed the Representative
Assembly’s concerns with the Master Law-
yers Section’s proposal and drew from suc-
cessful programs already in place in other
states. Their draft recommendation was ap-
proved by the Representative Assembly at its
April 13, 2019 meeting.”

The mandatory succession planning pro-
gram approved by the Assembly is called
the Interim Administrator Program. The work
group determined that the term “receiver”
was not applicable to this proposed pro-
gram because it could be confused with or-
dinary receiverships, was not in line with
the work that the AGC and attorneys like
Mike Dettmer were performing to wind
down a practice, and did not adequately de-
scribe what succession planning should ac-
complish. State Bar rules and court rule
amendments are still needed for implemen-
tation and will be presented to the Michigan
Supreme Court for its consideration.'®

Interim Administrator Program

If the Michigan Supreme Court approves
the rule changes, the SBM Interim Admin-
istrator Program would require all active
Bar members in private practice either to
nominate an interim administrator on their
annual dues statement or designate the State
Bar Interim Administrator Program, for an
annual fee, to carry out succession duties if
they are needed. The interim administra-
tor could be an active Michigan attorney or
a law firm; however, the SBM will send a
follow-up email to the designee outlining

the interim administrator’s responsibilities
and seeking confirmation that the attorney
or law firm has accepted the designation. If
an attorney in private practice does not wish
to designate another lawyer or law firm to
serve as his or her interim administrator, the
attorney can participate in the SBM Interim
Administrator Program for an annual fee.”

Under this proposal, if an attorney be-
comes unable to practice due to death, dis-
ability, discipline, or disappearance, the des-
ignated interim administrator, working with
the SBM Interim Administrator Program,
would determine if court appointment of
an interim administrator was necessary."®
In some circumstances, court appointment
may not be required if, for example, the
only duty is to return client files. If it is
determined that a court-appointed interim
administrator would benefit the practice, its
clients, or both, the Bar would facilitate that
appointment by filing an ex parte petition
in the probate court where the attorney’s
practice is located. The petition asks that
the court appoint the interim administrator
designated by the attorney or, if participat-
ing in the SBM Interim Administrator Pro-
gram, one identified by the Bar.

Once appointed, the interim administra-
tor will determine the necessary steps and
will have the authority to continue, sell, or
wind down the affected attorney’s practice.
The interim administrator will be required
to protect client information, files, and prop-
erty; maintain attorney-client privileges; and
address any conflicts of interest. The interim
administrator will have civil immunity from
lawsuits as long as any conduct is under-
taken in good faith. If appropriate, the in-
terim administrator could run the office, in-
cluding paying overhead and maintaining
staff, while completing an orderly shutdown
or sale of the practice or until the affected
attorney, if disabled, can resume the prac-
tice of law.

Under the rules, the interim administra-
tor will be eligible for compensation through
the attorney’s law practice or estate. If the
affected attorney designated the Interim Ad-
ministrator Program, the interim adminis-
trator may receive compensation from the
program’s fund as a last resort. The SBM will
create tools for both clients and an attor-
ney’s family members regarding necessary

July 2019 Michigan Bar Journal

13

President’s Page

steps following an attorney’s unexpected in-
ability to practice law, including succession
planning guidelines and interim administra-
tor training documents. The Receivership
Work Group and Representative Assembly
agree that this program will ensure that law-
yers’ ongoing ethical obligations to their cli-
ents are maintained if they are unable to
practice law due to death, disability, or dis-
cipline, and that this program is necessary
in light of increasingly unmet succession
planning needs of Michigan lawyers.” More-
over, the program is designed to protect cli-
ents as well as the lawyer’s interest in his or
her practice.

The needs in rural Michigan

The aging lawyer population is also sig-
nificant when we consider where our law-
yers are located. As one would expect, most
of our lawyers are in our state’s urban pock-
ets. As of 2018, these counties have both the
highest number of lawyers and the largest
number of lawyers joining the profession
since 2009:%

County Lawyers Lawyers
in 2018 joining
since 2009

Oakland 11,388 2,578
Wayne 6,606 1,646

Kent 2,703 719

Ingham 2,484 622
Macomb 1,912 404
Washtenaw | 1,808 447
Genesee 773 151

The significance of these numbers and
our aging population of lawyers is that there
are more than a few Michigan counties—>55,
in fact—where the entire population of law-
yers in the county is fewer than 100. Twenty-
one of those counties have 50 lawyers or
fewer—that’s one lawyer for every 1,044 in-
dividuals.?! And, in each instance, that pop-
ulation is older than our statewide demo-
graphic; that is, more than 50 percent of the
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Without lawyers interested in moving fo less
populated counties, we face an increasing
shortage of lawyers serving these populations.

lawyers are 59 years of age or older. Many
lawyers are ready to retire but do not have
viable successors.?

Obviously, these counties are less popu-
lated, but individuals in these communities
still need lawyers. The absence of lawyers
in rural areas is not unique to Michigan; it’s
an epidemic in America.?

Several largely rural states have tried to
combat the justice gap by recruiting high
schoolers to become rural lawyers, includ-
ing providing scholarships and guarantee-
ing admission to law school. South Dakota
offers stipends to lawyers working in rural
areas as part of its Rural Attorney Recruit-
ment Program and Project Rural Practice. In
Iowa, the Rural Practice Committee matches
law students with rural lawyers looking for
summer clerks or new associates, allowing
them to experience life as a rural lawyer.
Nebraska and Wisconsin bar associations
host bus tours for law students and new
lawyers, allowing them to interact with local
leaders and attorneys. As noted by one young
criminal defense lawyer in rural Nebraska,
“You can still have a very successful, re-
warding, exciting legal practice in this area.”
This lawyer noted that the collegiality of the
close-knit community was a “huge draw” to
practicing outstate in a rural community.**

In my role as State Bar president, I've had
the pleasure of visiting with several small
bar associations. Each experience was im-
pressive, inspiring, and heartwarming. I met
a group of welcoming and engaging lawyers
and judges who practice law in a small-town
setting where everyone knows one another
and cares deeply about those in their com-
munity. When explaining to one group the
focus on civility this bar year and the ef-
forts of the Professionalism Summit and the
Professional Work Group, a lawyer com-

mented that it was a “damn shame” that we
had to engage a work group to promote
civility among professionals. 1 agree. But
these county bar associations, while small,
can boast that 90 percent of the lawyers
practicing in the county are active members
who attend monthly meetings. That makes
a difference in how they treat one another,
and civility is the norm.

Several lawyers acknowledged that there
is plenty of work in these counties for at-
torneys, and many of the more senior attor-
neys are looking to bring in new lawyers
to hand over their practices. At a Tuscola
County Bar Association meeting, a new law-
yer and first-time attendee was asked to in-
troduce herself and describe her solo prac-
tice to the members. She noted that she is
very busy and not just with court-appointed
work. Because of the need for lawyers—
especially those with a reputation for doing
good work—she was already receiving re-
ferrals. In addition, she shared that many
lawyers were generous with their time and
happy to assist her. Another young lawyer
in St. Joseph County confirmed that because
of the small size of the legal community,
newcomers have “a dozen experienced at-
torneys to bounce ideas off” and answer
questions. She noted that although she has
a busy and successful practice, St. Joseph
County has also been a great place to raise
her family. With a lower cost of living, she
was able to purchase her dream home in the
country just five minutes from her office.

I recommend that any lawyer, especially
a newer lawyer, able and interested in mov-
ing or looking to build a practice where
work-life balance can be achieved consider
contacting the leaders of local county bar
associations. As I've been told on several
occasions, small county bars would love to

have more young attorneys. Lawyers inter-
ested in moving to rural areas can assist
with succession planning and help a sea-
soned lawyer successfully transition out
of practice.®

Lawyer referral service as an
option for outstate clients

Without lawyers interested in moving to
less populated counties, we face an increas-
ing shortage of lawyers serving these popu-
lations. Another option for serving the public
in these “lawyer deserts” is to use technol-
ogy to connect lawyers to outstate clients.

While many of the more populated bar
associations have their own lawyer refer-
ral services, most bar associations do not.
For more than 30 years, Michigan residents
needing legal help have contacted the State
Bar Lawyer Referral Service. To expand its
outreach, the SBM is partnering with Michi-
gan Legal Help to help connect people to
lawyers who can meet their needs.

As part of its online triage system, Mich-
igan Legal Help has developed a Guide to
Legal Help, which collects minimal infor-
mation from visitors to its site and uses it to
steer them to the most appropriate self-help
resources or legal assistance referrals, alerting
them if they qualify for free or modest-means
legal services. Michigan Legal Help also pro-
vides referrals to the SBM Lawyer Referral
Service, our lawyer directory, Modest Means
Panel, or local bar referral programs.?

Although Michigan Legal Help currently
directs consumers to both the SBM web-
site and the SBM Lawyer Referral staff hot-
line, the site will soon integrate with the
SBM online Lawyer Referral Service to auto-
matically connect consumers to an attorney
in the requested practice area. These on-
line, computer-generated referrals will be
available around the clock to address the
public’s legal needs. For attorneys looking to
expand their practice or those with a spe-
cialty willing to evaluate cases for clients
across the state, the Michigan Legal Help—
SBM Lawyer Referral Service connection
will provide a smooth transition to lawyers
looking for clients and help narrow the jus-
tice gap in these communities caused by
the decreasing numbers of lawyers and the
aging lawyer population.



An average of 123 people per day com-
plete the Guide to Legal Help, which is still
fewer than five percent of all the people ac-
cessing Michigan Legal Help. The SBM Legal
Resource and Referral Center averages 35,000
views per month, which is roughly 15,000
unique users monthly, double the number
from this time last year. This will only in-
crease, as the Lawyer Referral staff has noted
that call volumes have increased.

The final phase of the Michigan Legal
Help—SBM Lawyer Referral Service partner-
ship is in development. Stay tuned for future
announcements toward the end of the year
when the two systems are fully integrated.
It’s an exciting time to connect lawyers with
clients and to help meet the challenges pre-
sented by both an aging population of law-
yers and the rural justice gap.

And, finally, if you are willing to help a
person of modest means who can afford to
pay an attorney at the rate of $75 per hour,
please sign up for the SBM Modest Means
Panel. The number of clients willing to pay
reduced fees for legal services is greater
than the number of panel members. This
presents a unique opportunity to provide
legal services to someone who has dem-
onstrated need and is willing to pay you for
your services.?”

Let’s all continue to ensure that the legal
process functions fairly and provides equal
Justice under the law.

—Judge Damon J. Keith?®
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