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2015 Acknowledgement Regulations
Invalidate Native American Treaties

By Bart T. Stupak and Justin Nemeroff

efore 1978, the existence of a treaty alone between a
B Native American group and the federal government

was conclusive evidence to demonstrate a government-
to-government relationship.! Today, groups seeking federal
acknowledgement as a Native American tribe must undertake
an arduous petitioning process, referred to as Part 83.

The Part 83 process was created by the Department of In-
terior (DOI) with petition review performed by the Bureau
of Indian Affairs. It was established based on a shift in con-
gressional intent beginning in the 1960s toward “meaningful
Indian self-determination policy.”® Today, Indian groups can
only achieve optimal economic, health, educational, and social
benefits provided by the federal government that are neces-
sary for self-determination by becoming federally recognized
through the Part 83 process.*

Since its inception in 1978, the Bureau of Indian Affairs
has developed unrealistic hurdles for native people to prove
their existence as a cohesive, distinct native community with
social, cultural, and political ties since their first contact with
the American government from 1789 through present day. The
Part 83 acknowledgement process has been severely criticized
within and outside of the Bureau as being time consuming,
expensive, inefficient, and unpredictable as to the criteria and

necessary proof, and for rendering inconsistent results. Fed-
eral courts recognized that “a federal acknowledgment peti-
tion can be over 100,000 pages long and cost over $5 million
to assemble; the Bureau estimated time for completion of
review is 30 years.”” Under the Part 83 process, the Bureau
recognized only 17 of 51 petitions.® Simply put, the Part 83
process was broken.

The initial 1978 acknowledgement regulations of 25 CFR
Part 83 were modified in 1994; the Bureau published fur-
ther guidance in 2000, 2005, and 2008.” Despite its guidance,
the Bureau testified before Congress that it recognized the
decades-long criticisms that the acknowledgment process was
“broken.”® As a result, in 2012, the DOI attempted to com-
pletely overhaul the process. It published a proposed rule in
2014 and sought public comment. On July 1, 2015, the Bureau
published its revised regulations (Final Rule).’

2015 acknowledgment regulations

The 2014 proposed rule included substantive changes to
the seven-part criteria as well as a possible re-petitioning
avenue for previously denied tribal petitioners. During the
notice and comment period, the DOI received more than



2,800 comments on the proposed 2015 changes to the Part 83
process.’” Many commenters expressed support for the pro-
posed rule, which allowed previously denied petitioners to
re-petition given that the proposed regulations “significantly
and fundamentally change both the criteria and procedures
used to review petitions.”

Under the 2015 revised rule, the DOI decided (again) that
it would not allow any re-petitioning and claimed that the
agency’s workload was too heavy to consider the submission
of new evidence." Additionally, the DOI claimed that there
were 720 substantive changes to the criteria, but it allowed cur-
rent (and future) petitioners to apply a “baseline” standard."
This meant that current petitioners could successfully dem-
onstrate a criterion by showing the Bureau how a previous
petitioner met a certain criterion using the same or similar
evidence. Previously denied petitioners did not have the op-
portunity to benefit from such a standard and, being perma-
nently barred from re-petitioning, never will.

The Burt Lake Band

The Burt Lake Band of Ottawa and Chippewa Indians is a
signatory to the Treaty of Washington in 1836 and the Treaty
of Detroit in 1855" in which it ceded all of its land to the
United States in exchange for economic, health, educational,
and social benefits provided by the federal government.

Burt Lake Band members have a torturous history with
the DOI and the Bureau, which ignored, cheated, and denied
tribal members their rights and privileges under two treaties.
Even after Burt Lake’s tribal village was illegally burnt to the
ground in 1900 by law enforcement for nonpayment of real
estate taxes, the Bureau continued to ignore its plight."

The Burt Lake Band is recognized by the state as an his-
toric Michigan tribe.” Like the other historic Michigan tribes,
the Burt Lake Band applied for federal acknowledgement
under the 1978 Bureau regulations. All Michigan tribes that
petitioned for acknowledgement were granted recognition by
either the Bureau or Congress—except Burt Lake.!®

In 2000, the Bureau successfully lobbied against Burt Lake’s
congressional recognition legislation by promising Congress
that it would decide Burt Lake’s acknowledgement petition
within six months."” Six years later, the Bureau denied Burt
Lake’s petition based on three subjective criteria.’® Burt Lake’s
petition cost tribal members millions of dollars over the 28 years
it took the Bureau to make a determination. Even after denial,
Burt Lake continued to meet with Bureau officials to rectify the
deficiencies in its acknowledgement petition."

The Burt Lake Band'’s lawsuit

After being denied its petition, Burt Lake continued discus-
sions with the Bureau on the petition’s deficiencies; held indi-
vidual meetings with Bureau officials; commented on the 2015
proposed acknowledgement regulations; and sent legal repre-
sentatives to meet with the Bureau to submit newly discovered
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AT A GLANCE

The Bureau of Indian Affairs’
2015 acknowledgment regulations
strip away treaty rights and

deny tribal sovereignty.

evidence to correct the petition’s deficiencies. The Bureau
never answered or responded to the Burt Lake Band’s requests
to resolve the deficiencies.?

In January 2017, the Burt Lake Band sued the DOI, Secre-
tary of Interior, and Secretary of Indian Affairs in the United
States District Court for the District of Columbia. The Band
challenged the agency’s 2015 acknowledgement regulations,
claiming the department’s administrative actions were arbi-
trary and capricious under the Administrative Procedure Act
and denied the Band’s equal protection and due process rights
under the Fifth Amendment to the Constitution.*!

The district court found that the Burt Lake Band had in
fact suffered an injury in which relief can be granted and had
standing to challenge the agency’s 2015 acknowledgment reg-
ulations. It also determined that the 2015 regulations may have
violated the Administrative Procedure Act and the Band’s due
process and equal protection rights.?

The case is currently pending before the court on cross-
motions for summary judgment.

Violation of the Administrative Procedure Act

The Burt Lake Band argues that the 2015 rule violates the
Administrative Procedure Act in two principal ways. First, the
DOTI’s decision to ban all re-petitioning exceeds its statutory
authority because this power is not delegated to it by any
law; in fact, it squarely contradicts Congress’s intent.” The
general enabling statutes from which the DOI purportedly
asserted its authority®! are meant to benefit Indian people
and support those groups on the path to self-determination,
not thwart their attempts to lift their community out of hard-
ship and dependence.” An absolute ban on re-petitioning,
which prevents Indian groups such as Burt Lake from sub-
mitting additional evidence or applying the baseline standard
and thereby achieving recognition, undoubtedly undermines
Congress’s objectives.

Second, the DOTI’s reasoning for refusing to permit re-
petitioning was arbitrary and capricious. The DOI'’s Final Rule
rejected all re-petitioning after considering only one approach,
ignoring dozens of alternatives submitted by commenting
parties. The DOT'’s reasoning was two-fold: (1) the ban would
lighten the agency’s workload and (2) re-petitioning was un-
necessary given that the new rule did not substantively change
Part 83’s criteria.*

The Burt Lake Band argued that the DOI did not iden-
tify any evidence in the record to support these reasonings
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and, even if it did, they are irrational and should not be owed
any deference. The DOT’s first rationale—administrative con-
venience—is self-serving and arbitrarily chooses the DOI's
interests over Indian groups. The second rationale is factually
incorrect. The baseline approach materially eased the Part 83
process compared to the inconsistent process under which
the Burt Lake Band applied. In addition, the DOI failed to
consider important aspects of the re-petitioning issue in its
decision-making, such as the effect a permanent ban has on
tribes that develop or discover additional evidence after a neg-
ative determination.”’

Violation of due process and equal protection

The Burt Lake Band further argued that the ban on re-
petitioning also violates the Due Process Clause. Because of
the ban, a tribe like Burt Lake cannot submit new evidence it
has developed or discovered demonstrating that the DOI’s de-
cision on a specific criterion under the previous rules was fac-
tually incorrect. Thus, the DOI has prevented the Band from
its right to petition for redress of grievances in accordance with
its constitutionally protected due process rights. Moreover,
Burt Lake—and the dozens of other Indian groups who were
denied recognition under the old rules—were not provided
with equal protection under the law. These previously denied
petitioners will never be given the opportunity to prove recog-
nition under the easier (and more consistent) standard under
which current petitioners are now reviewed.?

The DOI could have easily limited the scope of re-petition
to permit only the submission of new evidence related to ap-
plication of a specific criterion a group initially failed to meet.
This narrow avenue of re-petitioning would not be overly
burdensome to the Bureau, and would permit equal protec-
tion and due process of the law. Instead, it chose to ban all
re-petitioning without adequate reasons for doing so.

Department of Interior attempt
to invalidate treaties

Burt Lake also argued in its briefing that by permanently
prohibiting similar tribes from ever being federally recog-
nized, the DOI has effectively disregarded the Band’s treaties
with the United States. The DOI did not consider the disas-
trous effects its ban would have on the Burt Lake Band or any
other non-recognized tribes with valid, exiting treaties with
the government.?

The import of a treaty with the United States is unmatched.
A treaty is an express recognition that the United States dealt
with a tribe in a government-to-government relationship. Since
Burt Lake’s treaty rights—tracts of lands—were never actually
given to it, the only significance of its treaties is proof that it
was, and should still be, a federally recognized tribe. But by
recognizing that such treaties exist and at the same time ban-
ning all re-petitioning, the Bureau is effectively voiding the im-
port of these treaties without Congress’s approval.

The Supreme Court has expressly stated that, in the ab-
sence of an explicit statement, “the intention to abrogate or
modify a treaty is not to be lightly imputed to the Congress.”*
Burt Lake contends that the re-petitioning ban usurps con-
gressional power in violation of the Constitution.*!

Summation

Native American groups seeking federal acknowledge-
ment under the Part 83 process as revised by the 2015 regula-
tions must be mindful that the Bureau of Indian Affairs’ de-
termination on their petitions invalidates longstanding treaties
that form the basis of Native Americans’ unique sovereign
government-to-government relationship. m

Note: Burt Lake Band of Ottawa and Chippewa Indians
v The Hon David Bernbardt, Case No. 1:17-cv-00038-AB]
(D D.C)), is pending before Hon. Amy Berman Jackson. The
lawsuit is the first known lawsuit challenging the validity of
the 2015 regulations and the nullification of treaty rights
through administrative action. An identical lawsuit is pend-
ing in federal district court in the state of Washington using
Burt Lake’s allegations. The Burt Lake Band is represented
by Venable LLP attorneys Bart Stupak, Moxi Upadhyaya,
Justin Nemeroff, and Erin Cass.

Congressman Bart T. Stupak served 18 years
in the U.S. House of Representatives from
Michigan’s first congressional district. Stupak
works as an attorney in the Legislative and
Government Affairs group at the Venable
LLP law firm in Washington, D.C. He is
licensed to practice law in Michigan and
Washington, D.C.

Attorney Justin Nemeroff is assigned to Ven-
able’s Litigation group. He assisted in devel-
oping legal theories in the Burt Lake lawsuit
and this article.
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