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efore 1994, if an order “affected with finality rights of
B the parties,” it was appealable of right to the Michi-

gan Court of Appeals.! Postjudgment domestic rela-
tions orders were considered appealable of right, including
orders for spousal support modification;?* child support modi-
fication;® parenting time modification;* postjudgment attor-
ney fee awards;> orders for contempt in refusing to pay tem-
porary alimony;® and orders refusing to set aside modification
of property provision of a judgment.”

In 1992, the Court of Appeals faced a growing backlog. The
average appeal took three years from filing to disposition. That
same year, the State Bar of Michigan created the Task Force
on Appellate Courts to study the backlog and make recom-
mendations for improving the appellate system.?

The task force recommended that the only postjudgment
domestic relations orders appealable of right should be those
involving custody issues.’? Although the task force found that
limiting postjudgment appeals of right in family law cases to



those affecting custody would reduce the Court’s docket, it
noted that there were no actual statistics to show the poten-
tial effect on the docket or where the Court should focus
its resources."”

The 1994 amendment

In 1994, the Supreme Court amended MCR 7.203 to exclude
postjudgment domestic relations orders other than an “order
affecting the custody of a minor.” The 1994 amendment effec-
tively ended appeals of right for postjudgment child support
and spousal support orders. The rule was initially construed
as excluding most postjudgment parenting time orders and
some custody-related orders.

The meaning of “a postjudgment order affecting the cus-
tody of a minor,” however, evolved over the years. It came to
include more than merely orders changing physical custody."

Gray areas remained, particularly with parenting time. Ap-
pellate attorneys included supplemental jurisdictional state-
ments with their claims of appeal explaining why the order
appealed satisfied the MCR 7.202(6)(a)(ii) definition of “affect-
ing” custody. Counsel would also submit simultaneous appli-
cations and claims if the jurisdictional issues were unclear.
Some appeals of right were dismissed anyway, leaving the
appellant with the lesser option of filing a delayed applica-
tion for leave to appeal. Others survived the initial jurisdic-
tional review.

Recent changes in interpretation

Around 2016, there was a change in the way the Court
of Appeals applied the “affecting...custody” language of the
rule. Not only were appeals from orders granting or denying
significant changes to parenting time being dismissed at the
initial jurisdictional review, but so were other appeals, includ-
ing those from legal custody issues such as school enrollment.
In two published decisions affirming “lack of jurisdiction”
dismissals, the Court of Appeals held that “affecting custody”
meant only orders granting or denying physical custody. Legal
custody was not “custody” for purposes of the final order
rule, and parenting time orders were not final orders “affect-
ing” custody.'

Two appeals reached the Michigan Supreme Court on the
question of whether orders resolving school enrollment dis-
putes between parents sharing legal custody were appealable
by right. After a mini-oral argument on application, the Su-
preme Court used one of the cases, Marik, to overrule the
Court of Appeals in Ozimek and declare that the final order
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AT A GLANCE

The amended rule restricts appellate jurisdiction
in postjudgment domestic relations cases.

Rule changes affecting the Court's jurisdiction have
not been supported by statistical analysis.

Where justified by the facts, motions can be drafted
to improve the prospect for an appeal by right.

rule included “legal custody.”"* The Supreme Court remanded
Marik to the Court of Appeals and opened administrative file
ADM 2017-20 to consider amending MCR 7.202(6)(@)(ii).

ADM 2017-20

On April 19, 2018, the Supreme Court issued an order pro-
posing to amend MCR 7.202(6)(2)(ii) to include as appeal-
able by right an order that “grants or denies a motion to
change legal custody, physical custody, domicile, parenting
time, grandparenting time, school enrollment or religious af-
filiation; or authorizes or denies medical or mental health
treatment.”" This proposal essentially codified the de facto
pre-2016 status quo while adding all parenting time orders to
the definition of “final order.” It was a modest expansion of
the Court of Appeals’ jurisdiction over postjudgment domes-
tic relations appeals, but still a reduction of the Court’s pre-
1994 jurisdiction.

Although the Supreme Court’s ADM 2017-20 proposal was
well-received by many practitioners, including the SBM Fam-
ily Law and Appellate Practice sections, there was opposi-
tion. The Court of Appeals submitted an alternative proposal
that would restrict an appeal by right to an order that “grants
or denies a motion to change legal custody, physical custody,
or domicile.”?

Ultimately, the Supreme Court adopted the Court of Ap-
peals’ proposal. Effective January 1, 2019, the amended MCR
7.202(6) (@) (i) defines a final postjudgment order appealable
by right as an order that “grants or denies a motion to change
the legal custody, physical custody, or domicile of a minor.”

Interpretation of the 2019 amended rule

The text of the new rule is narrower than the prior version
(removing the phrase “affecting the custody of a minor”). The
concern is that various orders, including parenting time, and
legal custody issues such as school enrollment, healthcare, and
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religious upbringing appear to now be appealable by leave
only. But the rule is still open to interpretation.

It is necessary to look at the substance of a motion—not
just its title—and how a grant or denial of a motion affects the
child or children involved." For example, a motion entitled
“motion to modify parenting time” may result in a change of
custody, i.e., a change to a child’s established custodial envi-
ronment, just as a motion to change a child’s school may in-
volve modification of an established custodial environment.”

In Lieberman v Orr, the Court of Appeals recognized the fine
balance between what one parent requests and the actual effect
on a child’s custody and established custodial environment:

In the instant matter, the plaintiff’s proposal would reduce
the children’s overnights with defendant from 225 a year to
140 a year; the 85-day reduction is a nearly 40% decrease in
the time the children would spend with defendant. Time
spent with the children would be primarily on the weekends
and in the summer. “If a change in parenting time results in
a change in the established custodial environment, then the
Vodvarka framework is appropriate.” Shade, 291 Mich App
at 27. Accordingly, even if one could construe plaintiff’s mo-
tion as simply one seeking the modification of parenting
time, the Vodvarka framework would still apply because the
proposed changes would alter the children’s established cus-
todial environment with defendant.”®

Lieberman addressed the effect of quantitative and qualita-
tive changes in parenting time on a child’s established envi-
ronment, including a joint established custodial environment
with both parties. Other cases, such as Pierron v Pierron,
recognize the effect a school change may have on a child’s
established custodial environment.”

The rule leaves open interpretation as to what is a change
in legal or physical custody.? The rule is more appropriately
construed as permitting appeals of right from orders arising
from motions that effectively result in a change of custody.
This construction would be consistent with the design of the
Child Custody Act.?!

The new rule is silent about “grandparenting time” orders,
and it does not appear to encompass postjudgment orders
in Revocation of Paternity Act (ROPA) cases. These two areas,
at a minimum, raise constitutional issues concerning the
scope of parental authority/custody over children. In Varran
v Granneman, the Court of Appeals construed the previous
final order rule, emphasizing the effect of seeking grandpar-
enting time on a parent’s fundamental right to make decisions
concerning the care, custody, and control of a child.?? In the
ROPA line of cases, postjudgment orders denying or grant-
ing a change in parental status (e.g., that a man is or is not a
father) are variants of orders granting or denying motions to
change physical or legal custody. These considerations go to
the heart of what custody is—and the current rule should be
construed to include grandparenting time and ROPA cases.?

Michigan statutes and caselaw have long recognized the
importance of children. The Child Custody Act places an inde-
pendent and paramount burden on the state, through the trial
court, to ensure the best interests and welfare of children.?* Ap-
peals concerning children have priority over other appeals.
Thus, it would be consistent to construe this amended rule
more broadly in favor of permitting appeals of right concern-
ing postjudgment orders involving children.?

Improve your chances for an appeal by right

When contemplating a motion involving a child, trial coun-
sel should pay special attention to the title and the impact of
the relief requested. Under the new rule, how the motion is
drafted may determine whether the order deciding that mo-
tion is appealable by right or by leave. On its face, the rule only
permits an appeal by right from an order granting or denying a
motion to change physical custody, legal custody, or domicile.

These matters are rarely black and white. A request to mod-
ify parenting time could change the child’s established custo-

dial environment.?

For example, a request by one parent to
receive an additional overnight per week, or 52 more days per
year, means that the other parent is losing 52 days per year
with his or her child.?” The number of days needed to change
the child’s established custodial environment varies from case
to case. It is a fact-intensive and child-centric inquiry.

Similarly, a request to change the child’s school could
change the established custodial environment.? A request for
the court to side with one parent over the other about med-
ical treatment for the child can change the legal custodial
relationship of whom the child looks to for care, discipline,
guidance, and the necessities of life, as contemplated by MCL
722.27(1)(0).” The bottom line is that filing a motion could
affect a child’s life in significant ways. The trial attorney should
carefully consider whether to title the motion as a motion
to change physical custody, a motion to change legal cus-
tody, or a motion to change domicile if supported by the par-
ticular facts.

Such an approach benefits both parties. If the motion is
granted, the responding parent will have an appeal by right.
If the motion is denied, the moving party will have an appeal
by right.

Conclusion

The existence of appeals of right fundamentally affect chil-
dren and Michigan families. To the extent that parties are now
left with an application for leave to appeal as the only rem-
edy, this discretionary process can never replace the guaran-
tee of mandatory review. Even if leave is granted, the entire
process is longer than through an appeal by right.

Postjudgment orders concerning modifiable issues such as
custody and parenting time are, by definition, based on new



facts.*® These postjudgment orders are more like final judg-
ments/orders under MCR 7.202(6)(a)(1), which involve appel-
late review of facts for the first time. Denying appeals of right
for these postjudgment cases denies mandatory appellate re-
view of new factual situations.

As noted by the task force in 1993, the need for statistical
information as to how the Court is to allocate its resources is
crucial in considering court rule amendments. Defining post-
judgment appeals of right should be made after consideration
of the pertinent statistics as well as acknowledgment of the
paramount importance of issues concerning children in the
judicial system. m
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