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Managing
Supply Chain Risk

Best Practices to Avoid Liability for Your Supplier’s Freight Costs

By Nicholas Ellis and Vanessa Miller

n the manufacturing sector and particularly in the auto-
motive industry, most companies operate on a just-in-time

basis. Each level of the supply chain maintains minimal

inventory levels and instead relies on frequent deliveries of
supplies that arrive and are used within a short period. Com-
panies may maintain only a few days, or even a few hours,
of inventory at any given time.! When everything functions
smoothly, the rewards are greater efficiency and lower inven-
tory costs. However, if even one supplier in the chain fails to
meet its obligations, the effects can be felt throughout the sup-
ply chain. Thus, when a supplier fails to meet its obligations,
goods may need to be shipped on an expedited basis. If ex-
pedited shipping is needed on an ongoing
or frequent basis, the associ-
ated costs can mount rapidly.
This is particularly true if ex-
" pediting requires the use
> i of air freight, which can
cost tens of thousands
~ of dollars per day.?

] While each situation
must be evaluated on
its own merits, in our
experience, most major
manufacturers’ terms
and conditions provide
that suppliers are re-
sponsible for expedited
freight costs unless the de-
lays are directly attributable
to the buyer. However, what hap-
pens if the supplier refuses or is unable
to pay the bill when it comes due? Can the freight



AT A GLANCE

In most industries, buyers expect their suppliers to
pay any expedited freight needed to ensure timely
delivery. But what happens if the supplier doesn’t pay
the freight company? Can the freight company look
to the customer for payment? Buyers should follow
certain best practices to mitigate the risk that they
could be on the hook for their suppliers’ expedited
freight costs.

company look to the customer for payment? At least under
Michigan law, the answer usually is no. However, companies
should employ best practices when dealing with expedited
freight issues to mitigate their risk of falling into an exception
to the rule.

Michigan Court of Appeals:
Customer is not liable for
supplier’s unpaid freight costs

The Michigan Court of Appeals addressed customer liabil-
ity for supplier shipping costs in Landstar Express America,
Inc v Nexteer Automotive Corporation. In Landstar, a plain-
tiff shipping company provided expedited freight services
to a supplier that subsequently collapsed and ceased op-
erations, leaving in excess of $5 million in unpaid freight
charges. Unable to collect from the supplier, the freight com-
pany sought payment from the supplier’s customer under two
different theories. The freight company alleged that the cus-
tomer should be held directly liable for the contract price un-
der a doctrine of “consignee liability.” Alternatively, the freight
company alleged that the customer was “unjustly enriched”
because it had avoided the harms it would have incurred had
the supplier failed to meet its delivery obligations without pay-
ing for the expedited freight that had made this possible.?

A full discussion of the doctrine of consignee liability
could fill a law review article on its own. The idea of such a
doctrine (suggested largely by freight companies) has its
roots in cases dating back more than 150 years suggesting
that, in some cases, a contract may be implied to require
that the consignee (the party receiving the shipment) be
liable to pay the freight company if the consignor (the party
delivering the goods to the freight company for shipment)
fails to do so.*

In the early 1900s, a line of cases merged these discus-
sions of consignee liability with interpretations of the now-
defunct filed-rate doctrine’ under the Interstate Commerce
Act to create a statutory rule requiring that the consignee pay
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the filed rate if the consignor failed to do so.° The last of the
statutes underlying the filed-rate doctrine was repealed in
1995; the recent trend among courts has been to recognize
that there is no common-law rule requiring a consignee to be
liable to pay for shipments if the consignor fails to do so.’

In Landstar, the Court rejected the freight company’s as-
sertion of a common-law doctrine of consignee liability and
affirmed that under Michigan law, the party responsible to
pay the freight company is the party that contracted with
the company for the shipment.® In doing so, the Court recog-
nized that prior cases that had enforced a doctrine of con-
signee liability did so under the now-repealed provisions
of the Interstate Commerce Act, not a rule of common law.?
However, the Court left open the possibility that, where there
is no contractual expression of the parties’ intent regarding
responsibility for paying for the shipment, a court might look
to any common-law presumptions that may exist regarding
liability."® The Court of Appeals also left open the possibility
that a separate contract could be formed through the con-
signee’s acceptance of bills of lading requiring the consignee
to pay for the shipment."

Next, the Court rejected the supplier’s alternative argu-
ment that the customer should be held liable under a theory
of unjust enrichment.? In doing so, the Court relied primarily
on the rule that a party cannot claim unjust enrichment if there
is an express contract governing the subject matter of the
dispute.” Although there is some inconsistency in Michigan
jurisprudence as to whether an express contract between two
parties bars claims for unjust enrichment against a third party,"
the Court placed great emphasis on the fact that both of the
relevant contracts (customer-supplier and supplier-freight com-
pany) consistently reflected the expectation of all parties (in-
cluding the freight company) that the supplier was the party
responsible to pay for the shipments.”® While the customer
may have received a benefit in the form of timely deliveries,
this was a benefit it was entitled to receive under its contract

with the supplier.'®

Best practices and real-world
application for manufacturers

What does this mean for manufacturers? The Michigan
Court of Appeals’ decision in Landstar generally reinforces
what most companies likely take for granted: their suppli-
ers are responsible to pay for expedited shipments. While
the Court rejected Landstar's arguments regarding consignee
liability and unjust enrichment, the decision leaves open sev-
eral issues; it remains possible that different circumstances
may yield different results.

By applying the Court’s decision in Landstar and general
principles applicable to claims for unjust enrichment, there
are several best practices that companies should follow to
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limit the risk that they could be responsible for a supplier’s

shipping charges:

Contracts should clearly and unequivocally address the
supplier’s obligation to pay for expedited freight costs.

Carefully review any bills of lading or delivery confir-
mations and reject any language purporting to obligate
the company as consignee of the goods to pay for the
shipment. The supplier must agree that it is solely re-
sponsible for payment of shipping costs.

When expedited freight is required, the supplier should
be the party responsible for contacting the freight com-
pany and arranging the shipments.

When possible, a supplier should use its own freight
providers. If it is necessary to use the company’s exist-
ing provider, the company should clearly document
in writing that orders placed by the supplier are for the
supplier’s separate account.

Steps should be taken to ensure that all invoices are
addressed directly to the supplier.

Companies should not allow any impression or misun-
derstanding that a supplier is acting on their behalf
when arranging for expedited freight.

Avoid any statements that could be construed as a rep-
resentation regarding the supplier’s ability to pay or a
suggestion that the company will ensure payment. |
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