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here has long been tension
between the world of pro-
bate court matters—generally

involving petitions, a respon-
dent, and often multiple interested per-
sons—and that of general civil procedure,
which assumes cases with a plaintiff, a sum-
mons and complaint, and one or more defen-
dants.! Probate court petitions (as opposed
to the relatively rare probate court civil suit)
are not suits against another party, but typ-
ically requests for relief in relation to an
estate or the care or treatment of an indi-
vidual. The rules of Chapter 2 of the Michi-
gan Court Rules, designating parties as plain-
tiffs and defendants, do not apply easily to
many aspects of the probate regime.

Such is the case in the area of discovery.?
The current rule at MCR 5.131(A) indicates
that “(Dhe general discovery rules apply in
probate proceedings.” While this directive is
not particularly specific, subchapter 2.300
is the one place in the court rules where
the rules governing discovery are fully out-
lined, and these “general discovery rules”
assume cases with a dichotomy of plaintiffs
and defendants.

In the area of probate, then, the changes
to civil discovery rules recently enacted by
the Michigan Supreme Court and effective
January 1, 2020,® needed to be drafted to do
double duty. First, it was necessary that they
adopt the goals of the new civil discovery
process, described by Daniel Quick in his
article “The New Civil Discovery Rules” as
requiring parties to get vital information
about their cases earlier in the process and
inviting more active judicial case manage-
ment to deal with discovery issues before
they result in a motion to dismiss or a mo-
tion to compel. The purpose behind these
new rules is to streamline discovery and
increase access to our courts by making the
pretrial process more cooperative, efficient,
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and cost-effective; one might ask how the
new rules specifically accomplish these goals
in relation to probate proceedings.

Second, the changes to civil discovery
rules needed to improve the application of
discovery standards to the probate setting.
General discovery rules assume an adver-
sarial action where distinct parties are seek-
ing information to prepare their cases ad-
equately. Interestingly, matters that are
contested to the same degree as a lawsuit
can exist in probate proceedings; examples
might include will contests, actions to re-
move a trustee, or fights over attorney fees.
To the litigating interested persons, discov-
ery can be as important as it is to the plain-
tiff and defendant in a lawsuit. The other
question one might ask, then, is how the new
rules fit the general discovery structure to all
probate proceedings and especially those
actions that display the litigation we expect
to need discovery most.

The new amendment to MCR 5.131 an-
swers the two above questions by first
making clear that all discovery tools in new
subchapter 2.300 (with the exception of
mandatory initial disclosures) are open to
any interested person in a probate proceed-
ing’ The amendment goes on to carve out a
specific minority of probate actions that re-
quire mandatory disclosures under amended

MCR 2.302(A).° The aim is to specify those
highly litigious probate proceedings that
function much like lawsuits and compel “ac-
tive” interested persons to make disclosures
just as plaintiffs or defendants would have
to under MCR 2.302(A).” As with the prior
version of MCR 5.131, “(d)iscovery in a pro-
bate proceeding is limited to matters raised
in any petitions or objections pending be-
fore the court.”®

Under the enacted amendment to MCR
5.131, mandatory initial disclosures are trig-
gered after the filing of an initial petition
by either (1) the filing of a demand for such
disclosures by another interested person or
(2) the judge’s determining that such dis-
closures are appropriate after an interested
person contests the petition.” Disclosures
must be made by both the petitioner and
the demanding or objecting interested per-
son. In this way, the rule requires the dis-
closures when needed and from those who
need to provide them, thus limiting “harass-
ment by discovery.”’® Other interested per-
sons would still receive notice and have
rights as dictated by other court rules but
would not be mandated to make the above-
mentioned disclosures."

The enacted amendment also provides
a mechanism for ordering disclosures from
specific interested persons at some point

The aim is to specify those highly litigious probate
proceedings that function much like lawsuits and
compel “active” interested persons to make
disclosures just as plaintiffs or defendants would

have to under MCR 2.302(A).




As with parties in civil suits, the active interested
persons in these actions will get vital information
earlier, resulting in a more cooperative, efficient,
and cost-effective pretrial process.

after the initiation of a proceeding, or from
those in addition to others already needing
to make disclosures.’ This recognizes that
the scope of interested persons’ interests
may not always be apparent at the time
a petition is filed, and that another who
may not yet have filed a demand for disclo-
sure or otherwise objected may need to
make disclosures.?

The revised time guidelines for filing
mandatory initial disclosures in probate pro-
ceedings largely mimic those applying to
general civil suits under MCR 2.302(A)(5)
and are meant to promote the same ends.
Within 14 days of the first hearing on a pe-
tition subject to a demand or objection and
judge’s order, the petitioner must file initial
disclosures.' Hence, a petitioner in a con-
tested action should be prepared to provide
disclosures on relatively short notice.

A demandant’s or objecting party’s dis-
closures are expected within 14 days after
the due date of the petitioner’s disclosures
or, if the demand or objection is filed within
14 days of the hearing on the petition,
within 28 days of the filing of the demand
or objection.” This guarantees that the de-
mandant or objecting party has at least 28
days to prepare disclosures. An interested
person ordered to make disclosures absent
a demand or objection has 21 days after the
court order to comply.'

Discovery for probate court civil suits
are, as they have been, governed wholly by
the general discovery rules in subchapter
2.300 of the court rules."” Therefore, plain-
tiffs and defendants in these actions, as in
all civil suits, must make initial disclosures
under MCR 2.302.

In general, the changes to MCR 5.131
add more structure and openness to the
discovery process in highly litigated pro-

bate proceedings. As with parties in civil
suits, the active interested persons in these
actions will get vital information earlier, re-
sulting in a more cooperative, efficient, and
cost-effective pretrial process. m
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