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ull and complete disclosure 
of a debtor’s financial affairs 
is the quintessential corner
stone of every bankruptcy fil

ing,1 a material failure of which may result 
in denial of the very relief a debtor seeks—
the discharge of indebtedness.2 In an effort 
to improve bankruptcy law and practice3 
and create a baseline for consumer4 bank
ruptcy practitioners, Congress created as 
part of the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 an en
tity known as a debt relief agency.5 A debt 
relief agency is defined under the bank
ruptcy code6 as any person who provides 
“bankruptcy assistance”7 to an “assisted per
son.”8 Accordingly, it is essential that a con
sumer bankruptcy practitioner be aware of 
the mandatory statutory requirements gov
erning debt relief agencies before engaging 
in the practice of bankruptcy law. These 
statutory provisions include certain restric
tions,9 disclosures,10 and requirements11 for 
debt relief agencies. Additionally, the act im
poses several mandatory requirements on 
debtors seeking relief under the bankruptcy 
code, including providing information and 
documentation to the court,12 bankruptcy 
trustee,13 and other parties in interest.14

By providing a framework to which all 
consumer bankruptcy practitioners and their 
clients must adhere, Congress has set the 
bar and provided a foundation on which all 

participants in the bankruptcy process can 
rely. Additionally, failure to meet these man
datory prescribed standards may result in a 
malpractice action against practitioners who 
do not engage in the requisite due diligence.

Reasonable investigation
With that in mind, those representing 

consumer debtors are more than just collec
tors and conduits of documents and scrive
ners of bankruptcy forms and schedules. 
Indeed, the bankruptcy code and rules re
quire the debt relief agency to be an active 
participant in the process.

The attorney’s signature on a petition, 
pleading, or written motion shall consti-
tute a certification that the attorney has 
performed a reasonable investigation into 
the circumstances that gave rise to the 
petition, pleading, or written motion; and 
determined that the petition, pleading, 
or written motion is well grounded in 
fact; and is warranted by existing law or 
a good faith argument for the extension, 
modification, or reversal of existing law 
and does not constitute an abuse.15

Additionally, “[t]he signature of an attorney 
on the petition shall constitute a certification 
that the attorney has no knowledge after 
a reasonable inquiry that the information 

in the schedules filed with such petition 
is incorrect.”16

Securing the right documents
To fulfill these statutory mandates and 

not run the risk of sanctions, it is essential 
that counsel for consumer debtors review 
the client’s financial documents as part of 
the process of preparing the bankruptcy 
petition and schedules. In doing so, coun
sel is not only fulfilling the statutory man
dates, but also supplementing the debtor’s 
own recollection of his or her financial af
fairs and limiting the client’s exposure to 
attempts made by creditors or the trustee to 
deny the debtor’s bankruptcy discharge.17

The bankruptcy code requires the debtor 
to provide to the trustee “payroll advices” 
for the 60 days before the bankruptcy filing 
and income tax returns for the two previous 
years.18 As part of their statutory duties, the 
courtappointed bankruptcy trustees will re
view these documents for information relat
ing to onetime bonuses, deductions for re
tirement accounts, bank depository accounts 
or debit cards, payment of loans, etc.19 This 
information will be used to match up with 
what debtors disclose in their petitions and 
schedules. Substantial and material underre
porting of income or assets provides grounds 
for denial of the debtor’s discharge.20

F

It is essential that a consumer bankruptcy 
practitioner be aware of the mandatory 
statutory requirements governing debt relief 
agencies before engaging in the practice  
of bankruptcy law.
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A review of the debtor’s required income 
tax returns may disclose income from mul
tiple sources, including interest and divi
dends or business income,21 as well as bank 
accounts in which income tax refunds have 
been deposited. Additionally, the receipt of 
a large income tax refund leads to additional 
inquiry as to disposition of the funds if they 
are no longer on hand on the bankruptcy 
petition date and not otherwise disclosed in 
the debtor’s bankruptcy schedules or state
ment of financial affairs. Trustees routinely 
discover that debtors have repaid friends 
and family members from the income tax 
refunds, which then may be avoided and 
set aside as preferential payments.22 By re
viewing the returns and making the right 
inquiries before the bankruptcy filing, coun
sel will be in a better position to address 
any issues and concerns that may arise and 
ensure that proper disclosures are made in 
the bankruptcy filing.

In addition to the bankruptcy code’s re
quired documents, local bankruptcy rules 
require that debtors furnish additional doc
umentation relating to their financial af
fairs, including recorded deeds, mortgages 
and titles to vehicles, and bank statements.23 
Large deposits and withdrawals as well as 
transfers from one account to another should 
be inquired about before the bankruptcy 
case is filed. Trustees are also on the look
out for cryptocurrency transactions that may 
be disclosed in the debtor’s financial rec
ords. Documents relating to the debtor’s 
titles to real and personal property such 
as recorded deeds, mortgages, and vehicle 
titles must be reviewed before the debtor’s 
bankruptcy filing to verify proper perfec
tion. A simple search of the county’s reg
ister of deeds online records can provide 
the requisite information and documents, 

thereby fulfilling the attorney’s obligation to 
conduct a reasonable inquiry.24

Public records searched through West
law or Lexis may turn up forgotten interests 
in real property, vehicles, and corporate 
holdings. Likewise, a check of Michigan’s 
unclaimed property website for assets that 
belong to the debtor but may have been es
cheated to the state should be undertaken.25

Gone are the days one could simply 
point a finger at the client if anything went 
amiss. The Bankruptcy Abuse Prevention 
and Consumer Protection Act now places 
the debtor’s counsel in the proverbial hot 
seat by making him or her an active par
ticipant in the informationgathering proc
ess. Debtor’s counsel is tasked with the af
firmative duty to look beyond the client’s 
responses to ferret out and provide accu
rate and complete responses to comply with 
the bankruptcy code’s mandatory disclo
sure requirements.

To obtain as much information as pos
sible, it is highly suggested that a detailed 
questionnaire be provided to the client to 
initially secure the information needed to 
complete the bankruptcy schedules and re
lated documentation. By having the cli
ent sign the questionnaire, acknowledging 
that the information and documents pro
vided represent an accurate compilation 
of his or her financial affairs, counsel can 
help the debtor avoid any potential future 
misunderstandings.

Every conceivable liability must be listed. 
The bankruptcy code contains an expansive 
definition of the nature of every claim the 
debtor has or may later become liable for.26 
Securing your client’s free credit report is es
sential to this process.27 Proper notice to the 
creditor is also important to protect your cli
ent from potential inadvertent violations of 

the automatic stay. While payment addresses 
for institutional creditors may suffice to pro
vide notice of a bankruptcy filing, the bet
ter practice is to check the actual billing 
statement for an address for sending corre
spondence;28 as for federal and state gov
ernmental units and certain taxing authori
ties, the court’s clerk generally has the most 
current address.29 Obviously, if the creditor 
is represented by an attorney, that address 
should be provided as well. If the obliga
tion is in collection and litigation has en
sued, debtor’s counsel should prepare and 
file an administrative stay order with the ap
propriate court.30 In the case of a pending 
foreclosure action, notice of the bankruptcy 
filing should be emailed or faxed directly 
to counsel for the lender immediately after 
the petition is filed.

Likewise, the bankruptcy code contains 
a broad definition of the debtor’s property 
interests.31 Failure to ascertain the extent of 
the debtor’s property rights and interests 
may result in their unexpected loss to a liq
uidating trustee, loss of the debtor’s dis
charge, or a potential criminal violation.32 
Potential claims, even if not actively being 
pursued, should be scheduled. Not only 
is it required that the potential claim be 
scheduled in the debtor’s bankruptcy fil
ing, failure to do so may result in a judicial 
estoppel defense being raised to bar the 
claim if pursued postbankruptcy.33

In addition to fulfilling the mandatory 
statutory obligations described above, the 
consumer bankruptcy attorney must provide 
the client with a plainEnglish retainer agree
ment that clearly sets forth the duties and 
obligations of both the attorney and client.34 
The attorney should not attempt to unbun
dle basic and essential services which may 
result in abandonment of the client and may 
become detrimental to the client’s interests 
before conclusion of the bankruptcy case.35

The petition signing
Lastly, it is highly recommended that 

signing of the bankruptcy petition, sched
ules, statement of financial affairs, and other 
related documents be conducted in person 
and with an attorney present. It is essen
tial that the attorney review with the client 
each inquiry and response described in the 

Filing a bankruptcy and securing a discharge 
provide a tremendous benefit to the honest,  
but unfortunate, debtor in the form of a fresh 
start—free from the financial burdens and 
mistakes of the past.
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documents to be filed with the court. At
tempts to shortchange this process by hav
ing a paralegal conduct the signing, mail
ing the documents to the client with Postit 
notes indicating where to sign, or having the 
client sign the signature pages in front of 
the attorney without a thorough review of 
their contents are discouraged.

During the signing meeting, counsel 
should make additional inquiries of possi
ble claims for or against the client. Items 
such as past automobile accidents, residen
tial lease defaults, and medical obligations 
are often overlooked. Clients tend to make 
their own exceptions to general inquiries 
such as “Have you listed all assets and 
debts?” They must be advised that it is ir
relevant that they may believe an asset has 
no value and therefore need not be sched
uled and, likewise, it is irrelevant that they 
may not want to list a creditor who may be 
a family member or a favorite physician. 
Clients must be instructed to list, without 
exception, all assets and debts. Explaining 
that even if a debt is discharged it can 
still be legally voluntarily repaid may ease 
your client’s concerns.36 Additionally, clients 
should be advised that the bankruptcy code 

contains several exemptions that protect 
their assets from liquidation by the trustee; 
generally, full disclosure is not detrimental 
to their retention.37

Conclusion
Filing a bankruptcy and securing a dis

charge provide a tremendous benefit to the 
honest, but unfortunate, debtor in the form 
of a fresh start—free from the financial bur
dens and mistakes of the past. Spending 
the necessary time at the beginning of the 
engagement can result in a less stressful pro
ceeding for you and your client. n
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MCL 600.6013 governs how to calculate the interest on a money judgment in a Michi-
gan state court. Interest is calculated at six-month intervals in January and July of each 
year, from when the complaint was filed, and is compounded annually.

For a complaint filed after December 31, 1986, the rate as of July 1, 2019 is 3.235 per-
cent. This rate includes the statutory 1 percent.

But a different rule applies for a complaint filed after June 30, 2002 that is based on a 
written instrument with its own specified interest rate. The rate is the lesser of:

(1)  13 percent a year, compounded an nually; or

(2)  the specified rate, if it is fixed—or if it is variable, the variable rate when the com-
plaint was filed if that rate was legal.

For past rates, see http://courts.mi.gov/Administration/SCAO/Resources/Documents/
other/interest.pdf.

As the application of MCL 600.6013 varies depending on the circumstances, you should re-
view the statute carefully.
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