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issue of whether same-sex couples should be afforded

F or more than 20 years, Americans struggled with the

the right to marry and whether the rights and obliga-
tions flowing from those marriages would be secure and
recognized throughout the country. Ballot initiatives, con-
stitutional amendments, and statutory schemes percolated
through several states, creating a rapidly changing landscape
of conflicting rules as each jurisdiction grappled with the
issue and the tide of public opinion swung from pole to pole.
Some states, like California, oscillated back and forth—first
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banning, then allowing, and then once again banning through
public referendum the right of gays and lesbians to form legal
marriages. Other states waited until their courts issued rul-
ings on the matter while some had their legislatures propose
new laws to extend marriage to same-sex couples.

Attempts were made at the federal level to resolve the
matter once and for all, notwithstanding the fact that the defi-
nition of marriage had always been a state issue.! As early as
2002, the U.S. House of Representatives sought to ban same-
sex marriage by proposing an amendment to the United States
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Constitution that would limit marriage nationwide to “the
union of one man and one woman.”? According to the Heri-
tage Foundation, the push for a federal amendment was
prompted by “[a] series of geographically dispersed judicial
decisions, beginning with a trial court in Hawaii, followed
by a Superior Court in Alaska, and then a Vermont Supreme
Court ruling.”? While the 2002 resolution failed, several other
federal attempts were made in succeeding years to bring
about uniformity.

Special-interest groups joined the fray, and expensive cam-
paigns for and against same-sex marriage were mounted
across the country. On November 2, 2004, 11 states passed
constitutional amendments banning same-sex marriage: Ar-
kansas, Georgia, Kentucky, Michigan, Mississippi, Montana,
North Dakota, Oklahoma, Ohio, Oregon, and Utah.! Nearly
$2 million in contributions was spent campaigning for the
passage of Michigan’s constitutional amendment—more than
twice the amount of money raised to oppose it This was the
second-highest amount spent in any of the 22 states where
same-sex marriage bans were proposed in 2004 and 2006.°
Michigan’s constitutional amendment banning same-sex mar-
riage passed by a margin of 793,758 votes, with 59 percent
voting in favor and 41 percent opposed.” The ballot initiative
changed Michigan’s Constitution to add Article I, Section 25,
which reads:

To secure and preserve the benefits of marriage for our soci-
ety and for future generations of children, the union of one
man and one woman in marriage shall be the only agreement
recognized as a marriage or similar union for any purpose.

At a Glance

After the Obergefell decision,
Michigan’s constitutional amendment
and statutes outlawing same-sex
marriage became unenforceable.

In 2016, the Michigan Law Revision
Commission produced a 68-page draft
report identifying statutes and court
rules affected by the Obergefell ruling.

Leaving unresolved issues to be sorted
out by the family courts on a case-by-
case basis creates needless uncertainty
for Michigan families and their children.
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On June 26, 2015, the United States Supreme Court issued
its ruling in Obergefell v Hodges, which held that state laws
prohibiting marriage between same-sex couples violated the
equal protection and due process clauses of the Fourteenth
Amendment to the U.S. Constitution.? By the time Obergefell
was decided, 31 states had adopted constitutional amend-
ments banning legal recognition of same-sex unions.” Michi-
gan’s constitutional amendment was one of the most restric-
tive, joining Nebraska, South Dakota, and Virginia in enacting
bans on same-sex marriage, civil unions, and any marriage-
like contract between unmarried persons."

In addition to the state constitutional amendments, many
states enacted statutes to limit marriage, and marriage recog-
nition, to opposite-sex couples only. The Michigan legislature
passed MCL 551.1, providing as follows:

Marriage is inherently a unique relationship between a man
and a woman. As a matter of public policy, this state has a
special interest in encouraging, supporting, and protecting
that unique relationship in order to promote, among other
goals, the stability and welfare of society and its children. A
marriage contracted between individuals of the same sex is
invalid in this state.

MCL 551.3 and MCL 551.4, two statutes that mirror each
other, added same-sex prohibitions to the list of whom a per-
son could legally marry. MCL 551.3 states:

A man shall not marry his mother, sister, grandmother, daugh-
ter, granddaughter, stepmother, grandfather’s wife, son’s wife,
grandson’s wife, wife’s mother, wife’s grandmother, wife’s
daughter, wife’s granddaughter, brother’s daughter, sister’s
daughter, father’s sister, mother’s sister, or cousin of the first
degree, or another man. (Emphasis added.)

When the legislature passed MCL 5514, it similarly tacked
on the phrase “or another woman” to the list of proscribed
individuals whom women may not marry.

After the Obergefell decision, Michigan’s constitutional
amendment and statutes outlawing same-sex marriage be-
came unenforceable. However, the laws remain unchanged—
even if they are ignored—and that poses a problem our state
should work to rectify.

In 2016, the Michigan Law Revision Commission produced
a 68-page draft report identifying statutes and court rules af-
fected by the Obergefell ruling."! The Commission was cre-
ated by Act 412 of 1965 to “[e]lxamine the common law and
statutes of the state and current judicial decisions for the pur-
pose of discovering defects and anachronisms in the law and
recommending needed reforms.”*? Its current duties include
the obligation to “[rflecommend changes in the law it consid-
ers necessary in order to modify or eliminate antiquated and
inequitable rules of law, and bring the law of this state into
harmony with modern conditions.””? In its report, the Com-
mission identified 131 separate statutes that should be changed



Michigan Bar Journal December 2019

Ilo)| LGBTQA Law — Four Years After Obergefell, and Michigan’s Laws Are Still in Disarray

in light of Obergefell. While many of the statutory changes pre-
dictably concerned marriage, family, and divorce, the report
also identified laws related to veterans’ benefits, contracts,
insurance, licensing, campaign issues, and criminal law. Most
changes were warranted simply because of the use of the
term “husband” or “wife,” but some get to the heart of more
fundamental aspects of our laws.

As an example, MCL 418.335(1) (under the Workers” Dis-
ability Compensation Act of 1969) currently states “[ulpon the
remarriage of a dependent wife receiving compensation, such
payments shall cease upon the payment to her of the balance
of the compensation to which she would otherwise have been
entitled...” (emphasis added). The statute currently makes no
provision for a dependent husband, so using the word “spouse”
would change the strict meaning of the law. But in a same-
sex marriage between two men, there would be no “wife,”
and therefore no applicability of the statute to that situation
without ignoring its actual language and making an assump-
tion as to legislative intent.

A sharper distinction can be drawn by looking at MCL
552.391, which currently allows a wife to restore her for-
mer name in a judgment of divorce but does not allow for
a husband to make a similar change. The statute’s text cur-
rently says:

The circuit courts of this state, whenever a decree of divorce
is granted, may, at the instance of the woman, whether com-
plainant or defendant, decree to restore to her birth name,
or the surname she legally bore prior to her marriage to the
husband in the divorce action, or allow her to adopt another
surname if the change is not sought with any fraudulent or
evil intent.

While this statute was undoubtedly enacted to reflect a
common practice of heterosexual marriage—that of a wife
taking her husband’s last name—as currently written, the stat-
ute would require a man in a same-sex marriage who took
his husband’s name to file a standalone petition for name
change in the circuit court. This is not merely an academic
concern; this author has been contacted by judges who have
faced this exact scenario in divorces pending before them in
the years since Obergefell.

As of July 12, 2019, there is a pending House bill propos-
ing changes to MCL 552.391 that would remove the masculine
and feminine pronouns from the statute and provide for any
party in a divorce action to change their name in a judgment
of divorce.* However, an identical bill introduced in 2012 was
similarly referred to the Committee on Judiciary and expired
without further action.” Given the fact that the two bills pro-
pose the same changes to the language of the statute and the
earlier bill was proposed three years before the Obergefell
decision, it seems unlikely that the new bill was motivated
by an interest in addressing the issue of same-sex marriage.

Since the 2012 bill was never even brought to a vote—even
though it would have provided equity for heterosexual mar-
ried couples—it seems unlikely that this year’s bill will be en-
acted to offer relief to the unique challenges facing same-sex
married couples.

Furthermore, since same-sex married couples will, by ne-
cessity, avail themselves more frequently of assisted reproduc-
tive technology (ART), those couples will be disproportion-
ately affected by ART laws that presume parties to a marriage
will be of the opposite sex. For example, MCL 700.2114(a)
makes no provision for a woman in a same-sex marriage to
be presumed to be a legal parent if her spouse seeks help
through ART:

If a child is born or conceived during a marriage, both spouses
are presumed to be the natural parents of the child for pur-
poses of intestate succession. A child conceived by a married
woman with the consent of her husband following utilization
of assisted reproductive technology is considered as their
child for purposes of intestate succession. Consent of the hus-
band is presumed unless the contrary is shown by clear and
convincing evidence. If a man and a woman participated in a
marriage ceremony in apparent compliance with the law be-
fore the birth of a child, even though the attempted marriage
may be void, the child is presumed to be their child for pur-
poses of intestate succession. (Emphasis added.)

It may be tempting to dismiss conflicts arising from these
statutory problems as mere annoyances that a competent



jurist can easily overcome. Unconstitutional laws remain on
the books in many jurisdictions, after all, and yet cases do
not come to a screeching halt over every “antiquated and in-
equitable” provision that has not been eliminated or rectified.
However, these laws are not as innocuous as the apocryphal
law making it illegal to march your chickens down Main Street
after dusk. Many of these laws are the product of a time when
lobbying by special-interest groups actively sought to deny
equal access to fundamental rights to marriage and family for
lesbian and gay couples. The divisiveness that spawned these
laws and the political nature of their impact are undeniable
and deeply rooted. Evidence of resistance to changing un-
constitutional laws can be seen in the recent act that was
passed in Michigan’s southern neighbor, Ohio.

Ohio amended its marriage statutes in April 2019 to “change
the age at which persons may marry, to generally provide that
only persons of the age of 18 years, not nearer of kin than
second cousins, and not having a husband or wife living, may
marry.”'® When the bill took effect, ORC 3101.01 was modi-
fied to eliminate five paragraphs, but notably, the amendment
left alone the language barring same-sex marriage. The cur-
rent text of ORC 3101.01 reads:

(A) Except as provided in section 3101.02 of the Revised Code,
only male persons of the age of eighteen years, and only
female persons of the age of eighteen years, not nearer of
kin than second cousins, and not having a husband or wife
living, may be joined in marriage. A marriage may only be
entered into by one man and one woman.

(B)

(1) Any marriage between persons of the same sex is
against the strong public policy of this state. Any
marriage between persons of the same sex shall have

Gay and lesbian citizens of
Michigan deserve the dignity
of having unconstitutional laws
that denigrate their rights
removed from our law books.
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no legal force or effect in this state and, if attempted to

be entered into in this state, is void ab initio and shall

not be recognized by this state.

(2) Any marriage entered into by persons of the same sex
in any other jurisdiction shall be considered and
treated in all respects as having no legal force or
effect in this state and shall not be recognized by
this state.

(3) The recognition or extension by the state of the specific
statutory benefits of a legal marriage to non-marital re-
lationships between persons of the same sex or different
sexes is against the strong public policy of this state.
Any public act, record, or judicial proceeding of this
state, as defined in section 9.82 of the Revised Code,
that extends the specific statutory benefits of legal mar-
riage to non-marital relationships between persons of
the same sex or different sexes is void ab initio. Nothing
in division (B)(3) of this section shall be construed to
do either of the following:

(a) Prohibit the extension of specific benefits other-
wise enjoyed by all persons, married or unmarried,
to non-marital relationships between persons of
the same sex or different sexes, including the ex-
tension of benefits conferred by any statute that
is not expressly limited to married persons, which
includes but is not limited to benefits available un-
der Chapter 4117 of the Revised Code;

(b) Affect the validity of private agreements that are
otherwise valid under the laws of this state.

(4) Any public act, record, or judicial proceeding of any
other state, country, or other jurisdiction outside this
state that extends the specific benefits of legal mar-
riage to non-marital relationships between persons of
the same sex or different sexes shall be considered and
treated in all respects as having no legal force or effect

in this state and shall not be recognized by this state.
(Emphasis added.)

Since Ohio has made major revisions to its marriage stat-
ute, and yet specifically chose to retain existing language that
would be flatly unconstitutional under Obergefell, a reason-
able observer could presume that strong opposition to same-
sex marriage is still present in that state—the very state in
which Obergefell began.

Since Michigan has taken the first step by producing the
Michigan Law Revision Commission report to identify where
our laws need to be changed, our legislature must take the
next step and propose bills to amend the “antiquated and in-
equitable” sections of the laws that conflict with the ruling
in Obergefell. There are three compelling reasons to do this.
First, trial court judges in our state need clear laws to follow
when dealing with same-sex marriages and related family
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issues. As previously noted, some statutes need to be inter-
preted according to a presumed intent, and conflicts between
the written text and Obergefell cannot be resolved by simply
choosing gender-neutral terms. If different courts apply dif-
ferent interpretations, appellate panels could become clogged
with issues that could easily have been avoided by clarifying
amendments. Leaving these issues unresolved to be sorted
out on a case-by-case basis by the family courts creates need-
less uncertainty for Michigan families and their children.
Second, gay and lesbian citizens of Michigan deserve the
dignity of having unconstitutional laws that denigrate their
rights removed from our law books. Living under a statutory
structure that denies one’s status as a legally married couple
is a constant reminder of the lack of societal acceptance and
reinforces the notion that same-sex couples are second-class
separate but
equal” period before Brown v Board of Education,"” which
should not be tolerated in a state that values the civil rights of

«

citizens. It creates an aura reminiscent of the

all its citizens. Further, the failure to clarify statutes related to
legitimacy, ART, and child-rearing could unfairly impose un-
equal cost burdens uniquely on gay and lesbian parents, who
may feel the need to engage additional legal services to draft
customized agreements or initiate adoption proceedings in
an attempt to protect their parental rights. While heterosex-
ual couples can rely on clear laws and years of court prece-
dent to protect their families, gay and lesbian mothers and
fathers must live with the risk that a poor interpretation of an
unconstitutional statute may deny them the fundamental right
to parent their children.

Finally, failure to amend unconstitutional statutes can allow
bigotry and discrimination against same-sex married couples
to fester in the shadows. In Alabama, a ballot initiative in
2000 proposed an amendment to repeal Article 1V, Section
102 of its state constitution, which prohibited interracial mar-
riages—more than 30 years after the United States Supreme
Court had ruled such prohibitions unconstitutional in Loving
v Virginia.®® The amendment passed by a margin of 59 per-
cent in favor to 41 percent opposed.” For 31 years, Alabama’s
constitution has contained a provision ruled unconstitutional
nationwide, yet nearly half of the state’s voters still opposed
its repeal. Some Michiganders may find solace in knowing
that unenforceable laws against same-sex marriage remain
on the books, but to the extent that they promote continued
discrimination against gays and lesbians, such solace is toxic
to the future of many Michigan families and children. The
clearest way to move forward from the divisive political up-
heaval that preceded the Obergefell ruling is to clean up our
antiquated and inequitable laws in accordance with the Mich-
igan Law Revision Commission report. B
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