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any people who are transgender and have been di-

agnosed with gender dysphoria are seeking health-
care treatment for this diagnosis. Gender dyspho-
ria is a diagnosis in which there is an “incongruence between
the individual's own perception of his/her sex and their bio-

»1

logical phenotype.”! Affected individuals have a “strong de-
sire to undergo medical and surgical treatment....in order to
alleviate physical incongruence and gender dysphoria.”? Gen-
der dysphoria “is a clinical term used to describe the symp-

toms of excessive pain, anguish, agitation, restlessness, and
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malaise” transgender people often experience. It “describes
the psychological discomfort experienced with the physiologi-
cal body...as well as a presence of clinical [symptoms] asso-
ciated with emotional difficulties.”® A person with gender
dysphoria may experience depression, anxiety, irritation, agi-
tation, and the overall sense that something is very wrong.!
Before treatment, many individuals with gender dysphoria
“live in a dissociated state of mind and body.”

With the help of a therapist or other medical provider,
transgender individuals can eliminate dysphoria by taking



steps to live consistently with gender identity instead of the
sex assigned to them at birth. The process known as social
transition often includes changes to clothing, hair, name, sex
designation on identity documents, and the sex one describes
oneself to be when interacting with others. Social transition
is sufficient treatment for some transgender people, but oth-
ers require hormone therapy or surgery as medically neces-
sary treatment.

The breadth of discrimination that transgender people face
is well documented in the National Transgender Discrimina-
tion Survey conducted by the National Center for Transgen-
der Equality and National Gay and Lesbian Task Force.® As
a result of this pervasive discrimination, more than a quarter
of transgender people live below the poverty level with in-
comes less than $20,000 a year, making it more likely that
they have to depend on Michigan’s expanded Medicaid pro-
gram for health insurance.

Medicaid is a federal-state cooperative program designed
to provide healthcare to the indigent.” Michigan contracts with
private insurance companies to serve as providers and in-
sures beneficiaries through Medicaid health plans. As Medi-
caid plans, these providers must comply with applicable state
and federal Medicaid laws and regulations. Federal Medicaid
law requires states to provide certain mandatory healthcare
services to Medicaid beneficiaries, including inpatient and out-
patient hospital care and physician services.® State Medicaid
programs are also required to fund all medically necessary
care within the mandatory categories.’

At a Glance

Transgender people face
discrimination in all facets of life,
including access to healthcare. For
years, insurance companies, including
Medicaid insurers, have singled out
transgender patients to deny them
coverage for medically necessary
transition procedures. Both the
Affordable Care Act and civil rights
caselaw precedent provide important
tools to combat this discrimination.
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Although federal law lacks an explicit definition of medical
necessity,'"” most courts, including the U.S. Court of Appeals
for the Sixth Circuit, regard the treating physician’s determi-
nation of medical necessity as dispositive."! Some jurisdictions
also consider the scientific and medical consensus regarding
a particular medical treatment."?

The World Professional Association for Transgender Health
(WPATH) is an interdisciplinary professional and educational
organization devoted to understanding and treating gender
dysphoria. Among other projects, WPATH publishes the lead-
ing clinical guidance on gender dysphoria treatment: Stan-
dards of Care for the Health of Transsexual, Transgender, and
Gender Nonconforming People. Currently in it seventh edi-
tion, this publication is the most widespread peer-reviewed
treatment protocol for treating gender dysphoria and related
conditions.”? Federal courts and administrative agencies regu-
larly cite it in cases challenging access barriers to healthcare.!

Standards of Care states that assessment of medical nec-
essity for transgender patients should be made on an indi-
vidualized basis. Furthermore, in a position statement dated
December 21, 2016, WPATH asserts that in general medical
transition care, hormone treatment and surgical procedures
that both confirm and affirm gender identity are medically
necessary and not “cosmetic or ‘elective’ or ‘for the mere con-

’

venience of the patient.’” These reconstructive procedures are
not optional in any meaningful sense but are understood to
be medically necessary for the treatment of the diagnosed
condition. In some cases, such surgery is the only effective
treatment of the condition.”

Despite this framework for how Medicaid insurers should
determine coverage for medical treatment for transgender re-
cipients, Michigan Medicaid plans have for years ignored fed-
eral caselaw precedent and have had blanket exclusions on
covering trans-related medical procedures. They have singled
out transgender recipients for discriminatory treatment, cit-
ing their own policies that label all trans medical procedures
as “cosmetic,” ignoring the recommendations of the patient’s
medical team and the consensus of experts in the transgen-
der medical field.

Michigan Medicaid plans cannot create policies that arbi-
trarily deny medically necessary care to transgender recipi-
ents. In Good v lowa Department of Human Services,'® the
Iowa Supreme Court struck down Iowa Medicaid’s explicit pro-
hibition on coverage of surgical procedures related to “gen-
der identity disorders” as violating the state’s civil rights law
(which specifically addresses gender identity discrimination)
prohibiting discrimination in public accommodations. Nearly
40 years previously, the U.S. Court of Appeals for the Eighth
Circuit ruled in Pinneke v Pressier that it was improper for
the Towa Department of Health and Human Services to infor-
mally characterize sex reassignment surgery as “cosmetic sur-
gery” in its denial of sex reassignment surgery.”” The court
held that this blanket exclusion also violated federal Medicaid
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Discriminating against people
because they are transgender is
sex discrimination under Section
1557 because it inherently rests
on sex stereotypes and gender-
based presumptions.

law because it arbitrarily denied services “to an otherwise eli-
gible individual solely because of the diagnosis, type of ill-
ness or condition.”*® The court also asserted that the policy
was not consistent with the objectives of the Medicaid statute
because the Towa Department of Social Services established
an irrebuttable presumption that sex reassignment surgery
can never be medically necessary when the treatment is for
gender dysphoria.”

Under Section 1557 of the Affordable Care Act, health pro-
grams and activities receiving federal financial assistance are
prohibited from discriminating against individuals based on
any ground listed under four different civil rights laws, includ-
ing Title IX, which prohibits discrimination on the basis of
sex.”’ A person’s transgender status is an inherently sex-based
characteristic. “[D]iscrimination...on the basis of being trans-
gender...constitutes discrimination on the basis of properties
or characteristics manifested in sum as male and female, that
discrimination is literally discrimination ‘because of sex.”?

Discriminating against people because they are transgen-
der is sex discrimination under Section 1557 because it inher-
ently rests on sex stereotypes and gender-based presump-
tions. As the Supreme Court recognized in Price Waterhouse
v Hopkins,* “assuming or insisting that [an individual man or
woman] match the stereotype associated with their group” is
discrimination because of sex. As the courts of appeals have
uniformly held after Price Waterbouse, there is no basis for
denying transgender employees Title VII protections against
discriminatory treatment motivated by stereotypes about how
men and women should look and act.”® Applying Price Water-
bouse, the Sixth Circuit held in the Michigan case of EEOC v
RG and GR Harris Funeral Homes that discrimination because
of transgender or transitioning status or gender stereotyping
constitutes sex discrimination in violation of Title VIL.** Be-
cause medical transition from one sex to another inherently
violates gender stereotypes, denying medically necessary cov-
erage for such care constitutes impermissible discrimination
based on gender nonconformity. When a Medicaid program
excludes coverage for this medically necessary transgender
care it is “insisting that [transgender beneficiaries] match the
stereotype associated with their group.”®

In May 2018, the Michigan Civil Rights Commission—pur-
suant to its authority under MCL 37.2601(f) (the Commission
has the authority to issue “rules to carry out” the Elliott-Larsen

Civil Rights Act, MCL 37.2101 et seq.) and MCL 24.207(h) (the
agency rulemaking power includes the power to issue “inter-
pretative statements”)—issued an interpretative statement that
Elliott-Larsen’s prohibition on sex discrimination in employ-
ment, housing, education, and public accommodations in-
cludes discrimination on the basis of sexual orientation and
gender identity.? In support of this interpretation, the Com-
mission cited the EEOC v Harris decision. Article 3 of Elliott-
Larsen refers to public accommodations as including busi-
nesses that offer their goods to the public.?”” Public service
includes a department of state government, such as the Mich-
igan Department of Health and Human Services, which ad-
ministers Michigan’s Medicaid program.?® Indeed, when Gov-
ernor Gretchen Whitmer issued her Executive Directive on
January 7, 2019, prohibiting discrimination in accessing state
government services like Medicaid, she cited the Michigan
Civil Rights Commission’s interpretative statement to sup-
port that lesbian, gay, bisexual, and transgender people were
protected.?” In response to both the interpretative statement
and the governor’s directive, the Michigan Department of
Health and Human Services issued a Medicaid policy (effec-
tive April 1, 2019) requiring that all Medicaid programs ad-
here to Section 1557 of the Affordable Care Act and not dis-
criminate against recipients under a number of categories,
including gender identity.>* This should prohibit Medicaid
insurers from having blanket exclusions on trans-related medi-
cal care and should require them to adhere to federal Medi-
caid law regarding the determination of whether trans-related
care is medically necessary.

Nevertheless, the challenge to obtain coverage for medi-
cally necessary care continues. In May 2019, the Trump admin-
istration announced its proposed new interpretative guidance




for Section 1557, arguing that sex discrimination laws such as
Title IX do not cover LGBT people and, therefore, that they
are not protected against discrimination under the Affordable
Care Act' This interpretation would seem to contradict the
already established body of caselaw precedent,** and no doubt
there will be litigation over this issue. If this rule takes effect,
both private and Medicaid insurers may attempt to reinstate
blanket exclusions on covering trans-related medical care,
arguing that transgender persons are not protected under the
Affordable Care Act. m
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