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Threading
the Needle

A Guide to Reasonable Certainty
in a Lost Profits Case

By Linda M. Watson and Mariah S. Mumford

c ‘ hreading the needle” is an idiom frequently used

in sports to describe passing the ball or puck to

a teammate through a very small available space
or window. Establishing lost profits in a commercial dispute
can sometimes feel like threading the needle as trial attor-
neys aim for the goal of a “reasonable degree of certainty.” It
does not help that trial attorneys can be so focused on liabil-
ity that they fail to give proper attention to developing admis-
sible evidence related to the issue of damages. However, when
it comes to seeking lost profits as damages at trial, success
often depends on attention to detail.

This deep dive in a commercial dispute can be critical
because the more sizable damages may not be in the cost
to repair or out-of-pocket costs, but in lost profits as a rem-
edy. And questions must be answered along the way, such
as “Do I need an expert?” or “What methodology should
I use?” and “Just how specific does my calculation need to
be?” This article is designed to provide business litigators
with the fundamentals of a lost profits claim and best prac-
tices on increasing your likelihood of success in both sur-
viving a dispositive motion and obtaining a favorable ver-
dict at trial.



At a Glance

The type of uncertainty that will more often bar
recovery of damages is uncertainty as to fact of the
damage and not as to the amount.

There are different approaches a plaintiff can use
to calculate lost profits, such as the “yard stick”
approach, the “before and after” approach, and the
“market share” approach.

Early on in your case, determine whether you need an
expert to satisfy the reasonable certainty standard.

A quick primer on the law
of lost profits in Michigan

Under Michigan contract law, an award of damages should
put the injured party in the position it would have been in
had the promised performance been rendered.! And when it
comes to lost profits, a litigator must essentially prove some-
thing that never happened. With this challenge at hand, the
law requires that lost profits must be proven to a reasonable
degree of certainty and cannot be based on conjecture or
speculation.? Mathematical certainty, however, is not required.?
Notably, under Michigan law, “[d]lamages for lost profits must
be based on the loss of net, rather than gross, profits.”* An
attorney will need to establish both the fact of damage and
the amount of damage in a lost profits case. The type of un-
certainty that will more often bar recovery of damages is
uncertainty as to the fact of the damage and not as to its
amount.’ Therefore, “where it is certain that damage has re-
sulted, mere uncertainty as to the amount will not preclude
the right of recovery.”®

So what does this all mean? What does it really take to
prove lost profits in Michigan? What is just enough evidence
and what may be too much, if that is even possible?

Determining which thread to use:
Different approaches to lost profits

There are different approaches a plaintiff can use to calcu-
late lost profits. For example, the “yardstick” or “control group”
approach to calculate lost profits is widely accepted by courts.
This involves “a study of the profits of business operations
that are closely comparable to the plaintiff’s” business opera-
tions.® Stated differently, this approach “entails comparing the
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plaintiff’s performance to a financial benchmark based on an
alternative geographic area, product line, distribution chan-
nel, industry, or firm.””

On the other hand, the “before and after” approach in-
volves “a comparison of the plaintiff’s financial performance
during the time period in which it was presumably impacted
by the harmful act or acts of the defendant with another time
period in which the plaintiff was presumably not impacted.”*®
This approach assumes all trends present at the time of the
breach would have continued or adjusts for any expected dif-
ferences but for the breach and harm, and is extended over
the damage period to establish the projected revenue.

The “market share” approach has also been used on oc-
casion to estimate lost profits."? For example, in Innovation
Ventures v Custom Nutrition Laboratories, the plaintiff, the
manufacturer and distributor of a popular “energy shot,” sued
a competitor for breaching restrictive covenants in a noncom-
pete agreement.” Using the market-share approach, the plain-
tiff argued that “it should be allowed to present to the jury an
estimate of lost profits calculated by multiplying the number
of units” the defendant sold by the plaintiff’s market share."
Specifically, the plaintiff contended that had the defendant
not made the impermissible sales, the plaintiff, which sold 85
percent of the energy shots in the market, would have made
85 percent of those sales. The Sixth Circuit determined that
the plaintiff could “introduce testimony that uses market share
to qualify its lost profits” on remand.”

In addition to the three approaches discussed above, there
are other methods for calculating damages. In fact, a simple
method to calculate lost profits is to compare the average rev-
enues or profits of a plaintiff before the perceived harm with
the plaintiff’s revenue and profits following the harmful act.'®
In contrast, more sophisticated methods to calculate lost prof-
its include multiple regression techniques, which are becom-
ing more common."”

Determining what needle to use:
Do you need an expert?

During the initial phases of litigation, it is imperative that
attorneys determine whether they will engage an expert to
help establish and prove lost profits. As in sports, the goal
posts of reasonable certainty are fairly narrow, there is only
so much time on the clock, and you want your best players
on the field to increase your odds of success.

Generally, in Michigan, expert testimony is used to intro-
duce evidence that requires “scientific, technical or other spe-
cialized knowledge.”” In a commercial dispute involving a
claim for lost profits, an attorney may want to consider retain-
ing an accounting expert, an economist, or even an industry
expert regardless of whether the expert testifies at trial. The
circumstances of your case will dictate whether you need one
or more experts to establish causation and lost profits or if
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you can rely solely on a lay witness such as a business owner,
officer, or employee with the appropriate experience and
skill sets to establish causation and lost profits.

What supports a reasonable
certainty of lost profits2

First and foremost, whether engaging an expert or not, the
details in a lost profit calculation must be reliable to establish
and satisfy the reasonable certainty standard. For instance,
in Rondigo, LLC v Casco Township, a waste disposal company
sued a township for various causes of actions related to the
loss of a bid.” During the litigation, the defendant moved to
preclude the plaintiff’s expert testimony that used the yard-
stick approach, claiming it was unreliable because the plain-
tiff’s economic loss report relied on “the fact that 12,690 trucks
per year (60 per day) [would] deposit raw material at the pro-
posed composting site.”*” However, this number of truckloads
was directly contradicted by the plaintiff’s own operations
manual which estimated that the “number of trucks deposit-
ing raw material at the site...[would be] 230 truckloads per
year.”! While the plaintiff’s expert attempted to provide an
explanation for this inconsistency, the court did not find it
persuasive. The defendant also challenged the number of
acres for composting that the plaintiff’s expert relied on in
his report. The court, however, was more concerned that the
plaintiff did “not actually articulate how many acres the report
did consider available for composting as a basis for calcula-
tions.”** Among other things, the court was also critical of the
start date used by the plaintiff’s expert for his lost profits cal-
culations. Because of collective issues with the plaintiff’s ex-
pert, the court granted the defendant’s motion to preclude the
expert’s testimony from trial as unreliable.?

And you may decide, like the plaintiff in DXS v Siemens
Medical Systems, that an expert witness is not needed to estab-
lish lost profits with reasonable certainty.?! More specifically,
in DXS, the plaintiff sued the defendant for various causes of
actions, including tortious inference. Instead of engaging an

expert, the president of DXS presented the evidence of lost
profits. The plaintiff’s president introduced invoices for ser-
vice performed by the defendant, which the plaintiff would
have performed but for the defendant’s improper conduct.
Specifically, the plaintiff’s president analyzed each of the “in-
voices, identifying the number of regular and overtime hours
expended by” defendant’s employees.” In turn, the president
“then multiplied the number of hours on each invoice by the
appropriate DXS service rate to arrive at the amount of reve-
nue lost by DXS as a result of” the defendant’s performance
of the service work.?® Notably, the plaintiff’s president further
testified that the company “was entitled to the full amount
of the revenue because DXS had no incremental costs attrib-
utable to the performance of the repair work” as “all costs of
establishing and maintaining DXS’s technical service staff were
fixed and thus affected by the quantity of the work performed
by its staft.”?

At the close of the plaintiff’s case, the defendant moved for
judgment as a matter of law. The district court granted the de-
fendant’s motion, reasoning that the plaintiff “failed to submit
evidence of net losses or net profits.”?® On appeal, however,
the Sixth Circuit reversed this portion of the district court’s
decision and remanded the case, holding that “DXS presented
sufficient evidence of its lost profits, if by a narrow margin.”*

In other cases, particularly complex commercial disputes
with significant damages, engaging an expert and focusing on
the details to prove a reasonable certainty may be advisable.
In Multimatic, Inc v Faurecia Interior Systems USA, the plain-
tiff sued the defendant for breach of contract and sought lost
net profits.** In particular, the plaintiff designed a product for
the defendant that was subject to a confidentiality agreement.”
The defendant planned to sell the product to DaimlerChrysler
for one of its car models. Under the confidentiality agreement,
if the defendant decided to have another supplier manufac-
ture the product, it could not use the design. Nonetheless,
the defendant breached the agreement when it took the de-
sign to another supplier to make the product. During the case,
the plaintiff engaged an experienced expert who testified at

First and foremost, whether engaging an expert or not, the details in
a lost profit calculation must be reliable to establish and satisfy the
reasonable certainty standard.




trial and was awarded $10 million in lost profit damages by
the jury. The expert calculated lost profits by multiplying the
number of cars DaimlerChrysler would produce under the
specific model program (using publicly available automotive
forecasting information) by the plaintiff’s estimated profits
per product.

On appeal, the defendant challenged the lost profits award
as “unduly speculative.”** The Sixth Circuit disagreed and held
that the damages calculations by the plaintiff’s expert had a
reasonable basis of computation and essentially cleared the
hurdle of conjecture and speculation—even if they were only
approximate.®® Indeed, the appellate court found that the ex-
pert’s opinions were reasoned and his forecasts were based
on data that was proven reliable 3t

Summary

Establishing a reasonable degree of certainty is like thread-
ing the needle. It is something that should be considered and
analyzed at the beginning of any case that seeks lost profits
as a remedy. Trial attorneys should first consider whether to
engage an expert, even if only in a consulting role. The next
step should be to collect business records, including histori-
cal financial information, forecasts, business plans, tax returns,
and market and industry information. The more data you have,
the better you will be able to select a method of calculation
that best suits your case and will support your lost profits. In
addition, discovery requests should be designed to include
information you may need to establish a reasonable degree of
certainty. Finally, consider the admissibility of evidence and
your best witnesses at trial to ensure success. B
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