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A guide to practicing in the U.S. District Court for the Eastern District of Michigan, adapted from
the Federal Bar Association’s Handbook on Local Practice in the Eastern District of Michigan

By Matthew J. Lund and Joshua L. Zeman

re we really going to make a

" .
federal case out of it?”

While this question is often

raised facetiously outside of the

law, it is something many Michigan lawyers

will consider at some point in their practice.

For those who practice principally in the

state courts, the prospect of bringing or de-

fending an action in federal court can seem

foreign. The law is the law, but the proce-

dural rules and local customs and practices

in federal court differ in many ways from

Michigan’s state court system.

To help practitioners navigate the local
rules and customs, the Eastern District of
Michigan chapter of the Federal Bar Asso-
ciation created the Handbook on Local
Practice in the Eastern District of Michigan.
The handbook was drafted by a commit-
tee of practitioners who regularly appear
in the district' and offers a user-friendly
resource to introduce state court practi-
tioners to federal court in the Eastern Dis-
trict. The handbook is available for free at
https://fbamich.org/docsremarks.

Drawn from the handbook, this article is
the first in a three-part series that will high-
light the key practice points in handling a
civil case in the Eastern District of Michigan.
Together, the articles will cover the proce-
dural life of a civil case from start to finish—
from your admission to the court and initia-
tion of the suit through the taxation costs at
the conclusion of the matter.

Getting admitted

To practice in the Eastern District, a law-
yer must first become admitted to the East-
ern District of Michigan Bar. Unlike in state
court, admission is not made pro hac vice
on a case-by-case basis. Membership in-
volves only the submission of a certificate

of good standing and a completed applica-
tion available on the court’s website.? The
cost is currently $300. Once you are a mem-
ber, you may appear in all current and
future cases.

If you have an office in the district, you
must appear in person to take the oath of
office before a judicial officer.? It is not nec-
essary, however, to make a special trip to
the court to be sworn in. Judges generally
accommodate requests to administer the
oath on the day you make your first physi-
cal appearance for court proceedings. To
make such a request, contact your judge’s
chambers and ask his or her case manager
in advance.

If you do not have an office in the dis-
trict, you may arrange to take the oath by
telephone. To do that, you will need a mem-
ber of the Eastern District Bar to sponsor
your admission, which involves completing
a form that is available at the court’s web-
site with the admission materials.*

Initiating a case:
Local considerations for
plaintiffs and defendants

Filing a complaint requires paying a fil-
ing fee (currently $400); this is the only
fee that is required during the pendency of
the suit’ If your client is a corporate entity,

you must also file a Statement of Disclosure
of Corporate Affiliations.® Available on the
court’s website, this form allows the judge to
determine whether he or she has any con-
flicts of interest that may require recusal.

Unlike in Michigan courts, where the
plaintiff submits a summons to be issued
by the court clerk, a summons in the East-
ern District is automatically generated within
24 hours by the office of the court clerk
upon request and appears on the electronic
docket for the plaintiff to use for service
of process.’

At the time of filing, your case is assigned
to both a district judge and a magistrate
judge. District judges are appointed by the
president of the United States for a life term
under Article III of the U.S. Constitution.
They handle all manner of federal cases
filed in the district, whether civil or criminal.
There are currently 15 active district judges
and seven senior district judges in the East-
ern District.® Many, if not most, of the judges
on senior status carry a full caseload. Mag-
istrate judges are appointed by the district
judges to assist them in carrying out their
duties. There are currently seven magistrate
judges in the Eastern District? You will know
which judges are assigned to your case via
the initials that appear in the case caption:
the district judge’s initials appear first, fol-
lowed by the magistrate judge’s. The judges’
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names are also listed on the docket sheet
located on the Public Access to Court Elec-
tronic Records (PACER) system. Depending
on the district judge, the magistrate judge’s
role may be discrete or it may be large. In
fact, if the district judge and all parties con-
sent, the magistrate may conduct all pro-
ceedings in a civil case through the entry
of judgment.

While the main courthouse is in Detroit,
the Eastern District has divisional court-
houses in Ann Arbor, Bay City, Detroit, Flint,
and Port Huron. Proceedings in the North-
ern Division of the district are handled at
the Bay City courthouse by the district judge
and magistrate judge assigned to that divi-
sion.” Cases in the Southern Division may
be assigned to judges in any of the other
courthouses, regardless of where in the di-
vision the claim arose. For example, if your
claim arose in Flint, it could randomly be as-
signed to a judge in Detroit and vice versa.

Many civil actions are brought to the
Eastern District by a defendant that removes
the case from state court to federal court. As
a refresher in federal civil procedure, a de-
fendant may remove an action from state to
federal court if a federal question exists, i.e.,
the claim or right arises under the Constitu-
tion, treaties, or laws of the United States,
or if the amount in controversy exceeds
$75,000 and there is complete diversity of
citizenship—meaning that each plaintiff has
a different citizenship from each defendant!?
For purposes of determining citizenship, cor-
porations are considered citizens of both
their state of incorporation and principal
place of business, while partnerships or lim-
ited liability companies are considered to
have the citizenship of each of their part-
ners or members.” Under the “forum de-
fendant rule,” a defendant may not remove
an action based on diversity if the defen-
dant is a citizen of the forum state."* Thus,
if your client is a Michigan company sued
by an out-of-state plaintiff, you may not re-
move the case even though the parties are
completely diverse.

A defendant that wishes to remove a case
to federal court must do so within 30 days of
receiving the initial pleading or summons.®
The notice of removal must include the ba-
sis for subject matter jurisdiction, facts estab-
lishing the removal as timely, a statement of

the concurrence of all co-defendants who
have been served, a copy of the service of
process, and all pleadings and orders from
the state court.! Like the initiation of the
lawsuit by a plaintiff, a defendant’s removal
papers must be filed through the court’s elec-
tronic case filing (ECF) system. The fee for a
removal petition is $400 (payable by credit
card). Promptly after filing the notice of
removal, you must also file notice with the
clerk in state court.”

The docket in your case (and all others
in the Eastern District) is fully accessible
through PACER, the ECF system’s counter-
part. You can access PACER through the
court’s website.

You're here: Now what?

Once you are in court in the Eastern
District, a good starting place is the court’s
website, https://www.mied.uscourts.gov/
index.cfm. The website contains the required
forms and links to the Federal Rules of Civil
Procedure and the court’s local rules. It also
has links for each district judge and magis-
trate judge through which you can access
their individual practice guidelines. These
guidelines are important, as different judges
employ different procedural practices. Some
require submitting motion papers or pro-
posed protective orders in a unique format.
Others require a phone conference with
the court before filing discovery motions.
Knowing your assigned judge’s require-
ments is key to ensuring proper practice.

The papers that you file in the Eastern
District look different than they would in
state court. For starters, the font is larger.
Papers are to be presented in 14-point font
(proportional) rather than the 12-point font
used in state court.” Your contact infor-
mation is only required in your signature
block.” As a result, the title page of your
filings does not, as it would in a state court
case, include contact information for all
attorneys who have appeared in the case.

With limited exception, everything in the
Eastern District is filed electronically, includ-
ing the papers necessary to initiate the law-
suit. As a lawyer handling a case in the dis-
trict, you must register an account with the
court’s ECF system as part of the admission
process.? The court maintains a separate
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set of ECF rules as an appendix following
its local rules for civil practice.» An index
of exhibits is also required if your filing has
more than one exhibit.?

The court’s electronic filing system auto-
matically serves papers on opposing parties,
provided the opposing party has appeared
and registered an ECF account. Your certifi-
cate of service need only state that you elec-
tronically filed with the court; that notice
will be sent by the court’s electronic filing
system to all participants with an ECF ac-
count. Unlike state court, a party’s consent
to electronic service is not required.?

While all filings are to be made electron-
ically, a courtesy or “chambers” copy must
be submitted to the judge’s chambers for all
dispositive motions, as well as for nondis-
positive motions if called for by your as-
signed judge’s practice guidelines.** While
a “judge’s copy” stamp is not required, it is
good practice to use one. Exhibits must be
tabbed and firmly bound, and relevant por-
tions of lengthy documents should be high-
lighted.” A printed copy of the notice of
electronic filing—a confirmatory form you
will receive when your paper is e-filed—
must be attached to the front of the paper.
Sending the papers to chambers via first-
class mail on the day they are filed is ap-
propriate; you do not need to hand deliver
your filing unless the hearing is to occur
within the next five days.?

When your filing includes information
you believe to be confidential, you should
consult the district’s local rules, which out-
line particular requirements for filing papers
under seal.”” Before filing a motion to seal,
closely consider the merits of your argument
for confidentiality, as motions to seal have
come under increased scrutiny following a
decision by the U.S. Court of Appeals for the
Sixth Circuit that emphasized a trial court’s
obligation to keep its records open for pub-

lic inspection.?®

The scheduling conference

After the defendant has answered the
complaint, the court will convene a sched-
uling conference.?” Because the conference
is governed by Rule 16 of the Federal Rules
of Civil Procedure, judges and federal prac-
titioners often refer to the initial scheduling
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conference as the “Rule 16 conference.” Pro-
cedurally, this conference takes place after
the parties submit a joint discovery plan;*
however, the order convening the confer-
ence is typically the trigger for the parties to
prepare their plan. Some judges may waive
the Rule 16 conference if the parties have
jointly submitted an agreeable schedule and
have no disputed procedural matters to ad-
dress. Others may give parties the option
of a telephonic conference. For planning
purposes, however, you should expect to
be called on to appear in person for this
conference, and you should be prepared.
Judges will expect you to knowledgeably
discuss the facts and law of your case.

Next month, we will address discovery
and motion practice in the Eastern District
of Michigan. m
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