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Driving Legally in the  
World of Recreational Marijuana
The Standard Remains Hazy

By Michael J. Nichols and Aaron R. Martinez

At a Glance
Now that marijuana has become legal 
recreationally in Michigan, the prosecutor’s 
burden of proving the elements of 
operating with the presence of drugs  
has changed. Rather than relying on the 
mere presence of marijuana to prove  
their case, the emerging consensus is  
that prosecutors must make a showing  
beyond a reasonable doubt that marijuana 
consumption substantially lessened the 
ability to operate a motor vehicle.
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Contrast that language with subsection 8 of MCL 257.625:

(8)  A person, whether licensed or not, shall not operate a 
vehicle upon a highway or other place open to the gen-
eral public or generally accessible to motor vehicles, in-
cluding an area designated for the parking of vehicles, 
within this state if the person has in his or her body any 
amount of a controlled substance listed in schedule 1 under 
section 7212 of the public health code, 1978 PA 368, 
MCL 333.7212, or a rule promulgated under that sec-
tion, or of a controlled substance described in section 
7214(a)(iv) of the public health code, 1978 PA 368, 
MCL 333.7214. (Emphasis added.)

It is important to note that the MRTMA did not reclassify 
THC from its current status as a Schedule I controlled sub-
stance, and therein lies the conflict. However, the MRTMA 
also states:

Sec. 5. 1. Notwithstanding any other law or provision of this 
act, and except as otherwise provided in section 4 of this act, 
the following acts by a person 21 years of age or older are not 
unlawful, are not an offense, are not grounds for seizing or 
forfeiting property, are not grounds for arrest, prosecution, or 
penalty in any manner, are not grounds for search or inspec-
tion, and are not grounds to deny any other right or privilege:

(a)  except as permitted by subdivision (b), possessing, using 
or consuming, internally possessing, purchasing, transport-
ing, or processing 2.5 ounces or less of marihuana, except 
that not more than 15 grams of marihuana may be in the 
form of marihuana concentrate; (Emphasis added.)

Does this mean that the standard for a prosecutor to prove 
in an operating under the influence of drugs (OUID) case—in 
which the theory is that the person was under the influence of 
legal marijuana—is now “under the influence”? The answer to 
this question could be a game changer for many reasons.

Most prosecutors generally believe that creating a per se 
standard by having a level set by law, which allows them to 
argue guilt more simply as they would in a drunk driving by 
alcohol case (the .08 standard),3 is the ultimate advantage 
before a jury at trial. Internal possession is a theory that 
has been discussed by Michigan courts in People v Koon and 
People v Antkoviak (within the context of minors possessing 
alcohol by virtue of consuming it).4 The March 2019 report 
published by the Michigan Impaired Driving Safety Commis-
sion included a recommendation that the state should not 
adopt a per se limit for THC intoxication given the varying 
impact marijuana has on individual users.5

The Michigan Supreme Court in Koon declared that the 
language in the Michigan Medical Marihuana Act (MMMA),6 
which is virtually identical to Section 4 of MRTMA, was supe-
rior to the “zero tolerance”/“any amount” language in the 
drunk-driving statute.7 The Court did not go through a de-
tailed analysis of intention or impact, but that approach would 

S
ection 4 of the Michigan Regulation and Taxation 
of Marihuana Act (MRTMA)1 says that a person 
may not operate a motor vehicle if they are “under 
the influence” of tetrahydrocannabinol (THC), the 
psychoactive compound of the marijuana plant.2 

While that language may seem clear enough, is anything ever 
that simple?

The citizen-initiated MRTMA states:

Sec. 4. 1. This act does not authorize:

(a)  operating, navigating, or being in physical control of any 
motor vehicle, aircraft, snowmobile, off-road recreational 
vehicle, or motorboat while under the influence of mari-
huana; (Emphasis added.)
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examination. At some point along the way, a clever member 
of the law enforcement community declared that “expert” was 
a more appropriate handle for this protocol. The DRE officer 
is trained to identify whether a person has taken one or more 
of seven categories of controlled substances and whether the 
person is “impaired.” The officer is not trained to identify 
whether a person is under the influence per the protocol of 
the validation studies.

If an officer is going to tender to the factfinder an opinion 
about someone being under the influence or even impaired by 
a particular category of controlled substances, then the stric-
tures of Michigan Rules of Evidence 702 and 703 certainly ap-
ply. The test for qualifications, for example, is whether the wit-
ness has “specialized knowledge” that the ordinary layperson 
does not have, regardless of the designation of expert.18 It is 
worth mentioning that the Michigan State Police does not 
allow defense attorneys access to the same training as pros-
ecutors and DRE candidates; defense attorneys cannot take 
the Standardized Field Sobriety Test course offered by the 

Michigan State Police, the Advanced Roadside Impaired Driv-
ing Evaluation course, or the simple six-hour course on how 
to run the Datamaster breath-test device.19 Critics will argue 
that defense lawyers can find this training elsewhere, but pri-
vate courses are expensive and out of reach for many startup 
firms and solo practitioners. In a time when our legal com-
munity is actively seeking ways to make the system more just, 
especially for indigent defendants, this inequity provides a 
glaring example of ways in which the deck is stacked against 
the defense before the matter begins to play out.20

Defense attorneys in the many national organizations to 
which our firm’s attorneys belong believe it is just as effective 
to allow the DRE officer to be qualified as an expert to test 
his or her opinion against the preeminent source: the NHTSA 
validation research. Cross-examination of a DRE officer often 
includes pointing out what the research does and doesn’t say, 
and what the officer did or didn’t do in the particular case. 
Even so, in the day and age of body-worn cameras that cap-
ture the physical and mental condition of subjects pretty well, 
juries are going to be told what to think about what they see 
and hear when a DRE is involved.

be appropriate if a judge’s philosophy aims to strictly con-
strue the plain meaning of the legislation. It is safe to infer 
from this decision that, when faced with a question of whether 
the MRTMA’s “under the influence” standard trumps the “any 
amount” standard in the operating while intoxicated (OWI) 
statute, the appellate courts will be hamstrung to declare that 
the MRTMA standard is the threshold of conduct required for 
a conviction of OWI by THC—or even a combination, espe-
cially if the alcohol level is below the .08 threshold.

The question then becomes how one proves “under the 
influence.” This is where the old phrase, “I am from the gov-
ernment and I am here to help” is fitting, except it needs a 
modifier: “I am from the government and I am here to help 
prosecutors.” The National Highway Transportation Safety Ad-
ministration (NHTSA) has spent millions of tax dollars on re-
search to develop tools for law enforcement to prosecute 
drunk drivers.8 From this research, we have been given the 
roadside gymnastics known as the Standardized Field Sobriety 
Test. A 2015 NHTSA study,9 which received a fair amount of 
media attention,10 could not draw a correla-
tion between any level of THC in human 
blood and impaired driving. This finding was 
again repeated in the NHTSA’s formal report 
to Congress in 2017.11

Thanks to the scores of public-service an-
nouncements, most citizens have a cursory 
understanding of the Standardized Field So-
briety Test: (1) the horizontal gaze nystag-
mus, or eye test; (2) the walk and turn; and 
(3) the one-leg stand.12 Assessing or other-
wise disputing the validity of these exercises 
and the original NHTSA research is beyond 
the scope of this article. In a trial in which a 
citizen is accused of driving under the influence of marijuana, 
the point to be made is this: the Standardized Field Sobriety 
Test has never been validated for correlating the identification 
of “clues” exhibited by the subject during the test-taking phase 
and impairment by THC—let alone a substantial and material 
effect of the drug on the person.13 The Michigan Impaired Driv-
ing Safety Commission report noted previously also affirmed 
that the current Standardized Field Sobriety Test protocols are 
not validated to identify impairment by THC, and their use by 
officers for that purpose should be discouraged.14

It is worth noting that the test under the law is not impair-
ment. The test is under the influence. The Supreme Court held 
in Koon that the MMMA did not define “under the influence,” 
but the Court referenced the definition in People v Lambert 15 
as “a substantial and material effect on the person’s mental 
and physical condition.”16

Any article on THC and driving would be remiss if it 
bypassed the drug recognition examination (DRE) protocol.17 
Some lawyers and judges have heard this acronym described 
as “drug recognition expert.” The original protocol, devel-
oped in the late 1970s in California, was for drug recognition 

[T]he Standardized Field Sobriety 
Test has never been validated 

for correlating the identification 
of “clues” exhibited by the subject 

during the test-taking phase 
and impairment by THC. . .
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How can defense attorneys begin to make progress on 
these issues when we are fighting for improved quality of 
the indigent defense system at a time when legalization of 
controlled substances generates even more revenue for the 
government through taxation? The authors respectfully offer 
three suggestions:

 (1)  Make all training that is offered to prosecutors available 
to defense attorneys, including the initial Standardized 
Field Sobriety Test student course, the DRE course, and 
any successor courses forming the basis of expertise to 
be used against a defendant.

 (2)  Conduct additional research on the impact of controlled 
substances, whether alcohol, marijuana, or other drugs, 
and educate high school students on these issues 
backed by science explaining how these psychoac-
tive substances affect people physiologically, especially 
when behind the wheel.

 (3)  Conduct neutral research to continue to develop soci-
etal knowledge and eradicate the stereotypes and stig-
mas associated with controlled substances from THC 
to Ambien. Determine whether there is any cause and 
effect on traffic accidents and what role, if any, a drug 
or drug combination plays in diminishing driving skills.

Let us hold ourselves to the same standard we urge for our 
juries: maintain open and eager minds on the emerging issues 
of our times. If we place ourselves in a position to use facts 
to draw conclusions, especially regarding scientific facts, we 
will have a better opportunity to make effective, fair, and 
enlightened public policy and reap the benefits to our jus-
tice system. n
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