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n February 19, 2020, the newly created Small Busi-
ness Reorganization Act (SBRA) became effective.!
Sections 1181-1195 were added as Subchapter V of
Chapter 11 of the Bankruptcy Code; several other sections of
the code were amended to conform with these new sections.?
The SBRA is intended to streamline an ordinarily complex
Chapter 11 process and provide small businesses an opportu-
nity to reorganize their debts more quickly and cost effectively.
As with any new law, implementation requires a practical
framework for practitioners, courts, and trustees to follow. On
December 5, 2019, the Advisory Committee on Bankruptcy
Rules proposed Interim Amendments to the Federal Rules of
Bankruptcy Procedure to address provisions of the SBRA for
adoption in each judicial district by local rule or general or-
der and the promulgation of new official forms.? The interim
amendments were adopted by the U.S. Bankruptcy Court for
the Western District of Michigan on January 23, 2020, and
adopted by the U.S. Bankruptcy Court for the Eastern District
of Michigan on February 3, 2020.

Leveling the playing field for
small business owners

According to the U.S. Small Business Association, as of 2016
more than 30 million small businesses were driving the U.S.
economy. Nearly 25 million of those businesses had no em-
ployees and 6 million had paid employees. This represents
roughly 99 percent of all businesses in the country and nearly
65 percent of all jobs in the U.S. Although small businesses
make up the vast majority of businesses in the U.S., the tradi-
tional Chapter 11 process was often not an option given the
length of time, expense, and complexity of the process. Before
enacting the SBRA, Congress amended the Bankruptcy Code
to define certain businesses as “small business debtors,” and to
provide special rules and procedures for reorganization cases
involving those debtors.°

Congressional enactment of the Small Business
Reorganization Act of 2019 (SBRA) creates a
streamlined and cost-effective approach for small
businesses to successfully restructure their debts
without the pitfalls of a traditional Chapter 11
bankruptcy case. This article explores several of
the SBRA provisions and their impact on the cost
of bankruptcy that historically hindered many small
businesses that needed to reorganize their debts.
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The changes, however, did not have the impact desired by
Congress given the continued high costs of the Chapter 11
process. The SBRA was enacted to reduce the tremendous
expense of a Chapter 11 bankruptcy for small businesses that
need to reorganize their debts.

The SBRA includes six key amendments that should create
the significant cost savings Congress intended and streamline
the path to reorganization for small businesses under Subchap-
ter V of Chapter 11 of the Bankruptcy Code:

(D Shortening the length of time for filing a plan’
(2) Removing the disclosure statement requirement®
(3) Eliminating unsecured creditor committees’

(4) Eliminating U.S. trustee fees'

(5) Inapplicability of the absolute priority rule"

(6) Allowing plan confirmation without acceptance by an
impaired class'?

Ninety days to file a plan
without a disclosure statement

The SBRA shortens the length of time to file a plan to 90
days as opposed to up to 300 days in a traditional Chapter 11
bankruptcy case. The shortened period should, theoretically,
reduce the attorney fees charged in the case, but that remains
to be seen. Procedurally, starting a Subchapter V bankruptcy
case is similar to a traditional Chapter 11 bankruptcy case,
and the debtor must take the same steps as in a Chapter 11 to
ensure continued business operations during the case (e.g.,
first-day motions, initial debtor interview, meetings of credi-
tors, etc.). However, significant cost savings should be found
in the creditor negotiation and plan preparation stages. A Sub-
chapter V plan is more form driven and feels more like a Chap-
ter 13 plan.”® Additionally, the disclosure statement require-
ments of 11 USC 1125 are waived under Subchapter V unless
otherwise ordered by the court for cause.* Even if cause is
shown and a disclosure statement must be prepared, the dis-
closure statement would be governed by the less rigorous re-
quirements of 11 USC 1125(f). By eliminating this requirement,
a small business debtor may quickly move toward plan con-
firmation—Dbypassing the potentially costly disclosure state-
ment approval process.

Eliminating the cost of creditor’'s committees

The Subchapter V bankruptcy estate will not be required
to bear the expense related to a creditor’s committee since
a committee will likely not be appointed in a Subchapter V
bankruptcy case.” In a typical Chapter 11 case, the U.S. trustee
may solicit and appoint a group of creditors to serve on a cred-
itor’'s committee. The committee’s role is to represent the
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interests of unsecured creditors and deal with the hierarchy
of claims under the Bankruptcy Code. The committee is au-
thorized to hire counsel, and the costs of both the committee
and its counsel are borne by the bankruptcy estate.’® These
costs can be significant and can mean the difference between
a funded and feasible plan of reorganization and the debtor’s
being forced to liquidate. Subchapter V eliminates this cost
center by making inapplicable sections of the code regarding
the appointment, selection, and powers of official committees
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of creditors “unless the court for cause orders otherwise.

No quarterly fees paid to the U.S. trustee

Before enactment of the SBRA, the debtor was responsible
for paying quarterly fees to the U.S. trustee.” In a typical Chap-
ter 11 bankruptcy case, these fees vary based on the dollar
amount of disbursements made by the debtor during each
quarter of the year. The quarterly U.S. trustee fee starts at $325
and increases up to a maximum quarterly fee of $250,000
based on the total cash disbursed by the debtor during the
quarter.” Subchapter V of the Bankruptcy Code eliminates this
fee entirely. Needless to say, the cost savings to a small busi-
ness debtor can be significant.

Although there are no U.S. trustee fees, Subchapter V of
the Bankruptcy Code does provide for appointment of a Sub-
chapter V trustee (standing trustee) who is compensated by
the bankruptcy estate.? The U.S. trustee still oversees the case,
but the standing trustee is responsible for examining proofs
of claim; providing information concerning the estate and its
administration upon request; accounting for all property re-
ceived; objecting to improper filings; opposing the debtor’s
discharge, if advisable; preparing a final report; and filing a
final account of the administration of the estate with the court
and the U.S. trustee. The debtor is responsible for the cost of
compensating the standing trustee; however, it is the author’s
understanding that the U.S. trustee will closely monitor the
fees charged to the estate by the standing trustee to ensure

21

they are reasonable.

The absolute priority rule does not apply

Under the Bankruptcy Code, a plan generally cannot be
confirmed if it discriminates unfairly or is not fair and equita-
ble with respect to each non-accepting class of claims or in-
terests impaired under the plan.*

For a dissenting class of impaired unsecured creditors, a
plan is “fair and equitable” only if the value of the claim is to
be paid in full, or if the holder of any claim or interest junior
to the dissenting class of creditors will not receive or retain
any property under the plan on account of such junior claim
or interest.”® This requirement is commonly referred to as the
“absolute priority rule.”

Under the rule, equity interest holders are not allowed to
keep their equity under a plan if all senior claims are not paid
in full. Application of this rule has obliterated many otherwise
confirmable Chapter 11 plans. This is especially true in Chap-
ter 11 cases of small businesses where continued ownership by
the current equity holders may be critical to reorganization.

Subchapter V does away with the rule by making 11 USC
1129(b)(2) inapplicable and replacing it with a disposable-
income test, feasibility finding, and remedies for creditors if
plan payments are not made.* The debtor business may con-
firm a plan and retain equity even if all higher priority claim-
ants are not receiving 100 percent of their allowed claims.

Plan confirmation is allowed without acceptance
by an impaired class of creditors

If all the requirements of 11 USC 1129(a)—other than para-
graphs (8), (10), and (15)—are satisfied with respect to a plan,
on request of the debtor, the court will confirm the plan not-
withstanding the absence of an impaired accepting class of
claims as long as the plan does not discriminate unfairly and
is “fair and equitable.”®

If a plan is confirmed without acceptance by an impaired
class of creditors, the code imposes additional requirements
on the Subchapter V debtor, including a delay in entry of the
debtors’ discharge.?® The SBRA also modifies the term “fair and
equitable.” For secured creditors, the plan is fair and equita-
ble if it complies with 11 USC 1129(b)(2)(A). For all others, a
plan is deemed fair and equitable if it meets the requirements
of 11 USC 1191(c)(2) as summarized below:

e All of the debtor’s projected disposable income to be re-
ceived in the three-year period beginning on the date
the first payment is due under the plan (or a longer pe-
riod fixed by the court not to exceed five years) will be
applied to make payments under the plan;* or

e The value of property to be distributed under the plan
in the three- or five-year plan term is not less than the
projected disposable income of the debtor.

e The debtor will be able to make all payments under
the plan; or

e There is a reasonable likelihood that the debtor will be
able to make all payments under the plan and the plan
provides appropriate remedies, which may include the
liquidation of non-exempt assets, to protect the holders
of claims or interests in the event that the payments are
not made.

Of all the amendments to the code enacted by the SBRA, this
provision will likely be one of the most valuable tools available
to small business debtors. In many small business cases, ballot



solicitation can seem like an exercise in futility. This is espe-
cially true when the value of the allowed claim held by a credi-
tor is relatively small. Many creditors will elect not to spend
the time or money to vote on the proposed plan. This SBRA
provision creates a path to confirmation for small business
debtors even without obtaining the necessary accepting votes
required for confirmation in a traditional Chapter 11 case.

Subchapter V has been temporarily
amended by the CARES Act

The Coronavirus Aid, Relief, and Economic Security (CARES)
Act was signed into law on March 27, 2020.* The CARES Act
amends the definition of “debtor” in the SBRA to specifically
include language that increases the debt limit for a debtor
wishing to file a Subchapter V bankruptcy.? The limit has
been temporarily raised from $2,725,625 to $7,500,000 to allow
a greater number of small businesses to access the Subchap-
ter V bankruptcy option, albeit temporarily. The debt limit
returns to $2,725,625 on March 27, 2021.

Conclusion

The SBRA has created a framework for small businesses to
reorganize their debts using a cost-effective and streamlined
process without many of the pitfalls that exist in a typical
Chapter 11 bankruptcy case. It appears to be a step in the
right direction toward ensuring that small businesses can re-
organize successfully while still maintaining the governance
and oversight that will provide the necessary protections for
the interests of creditors. m
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boutique business and insolvency law firm. He earned a BS in finance
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versity. In bis law practice, he guides people and companies through their
toughest financial challenges using bankruptcy and non-bankruptcy
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