Redistricting
in Michigan

Past, Present, and Future

By Ronald Liscombe and Sean Rucker




he year 2020 marks another United States Census.
Michigan’s population will be counted, and state
legislative and congressional districts will be re-
apportioned in accordance with the results. This
article explores the history of that process—known as redis-
tricting—in Michigan and traces the evolution of and rules
applicable to redistricting and apportionment from the adop-
tion of the Michigan Constitution of 1963 to the passage of Pro-
posal 2 in 2018, which amended the constitution to create an
Independent Citizens Redistricting Commission that is respon-
sible for redistricting following this year’s census and beyond.

At a Glance

Assuming the process works as intended, the new
redistricting plan mandated by the passage of Pro-
posal 2 will create a far more fair and transparent
redistricting and apportionment model; no longer

will partisan politicians and their lobbyists and
consultants wield primary responsibility and au-
thority with respect to redrawing their own elec-
tion districts. Instead, the constitutional amend-
ment occasioned by Proposal 2’s passage places the
redistricting power in the hands of a balanced, di-
verse group of Michigan citizens.

Redistricting in Michigan before 1982

With respect to redistricting and apportionment, the Mich-
igan Constitution of 1963 originally provided, in part, that:

following the decennial census, the Commission on Legisla-
tive Apportionment shall establish House and Senate districts
in accordance with rules there prescribed for districting and
apportionment. If a majority of the commission cannot agree
upon a reapportionment plan, then, upon submission of plans
to this Court by members of the commission, this Court shall
determine which plan complies most accurately with ‘the con-
stitutional requirements’ and order its adoption.!

Substantively most important, the 1963 constitution prescribed
a weighted land area/population formula for districting and
apportioning; the constitutional provisions explicitly provided
that “in districting the state for the purpose of electing sena-
tors, each county is assigned apportionment factors which are
based on 20% on land area and 80% on population.”* Redis-
tricting for the election of House members was based on a
similar formula.?

The redistricting paradigm immediately ran into trouble.
In 1964, the United States Supreme Court held that a similar
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weighted land area/population formula violated the Equal Pro-
tection Clause of the Fourteenth Amendment to the United
States Constitution.! This decision resulted in Michigan’s redis-
tricting process marching on in a bifurcated manner for the
next two decades, with the Commission on Legislative Appor-
tionment continuing to procedurally function.’ Finally, in Inz re
Apportionment of State Legislature—1982, the Michigan Su-
preme Court declared the entire scheme unconstitutional,
holding that the procedural reapportionment provisions and
the substantive criteria are “inextricably interdependent” and,
thus, not severable.® Consequently, the Commission on Legis-
lative Apportionment was disbanded.”

The Michigan Supreme Court’s 1982 decision—in the ab-
sence of a new scheme implemented by the legislature or the
people—also created a new redistricting and apportionment
scheme to be provided “in compliance with federal constitu-
tional requirements and in a manner most consistent with the
constitutional history of this state.”® The Court’s new scheme,
known as the Apol Standards after former Michigan director
of elections Bernard Apol, provided for a divergence from the
one person-one vote principle that had been at the heart of
the original 1963 redistricting plan—within the federally man-
dated maximum population divergence range of 16.4 per-
cent’—while adhering to the state’s “constitutional history” of
“‘commitments to contiguous, single-member districts drawn
along the boundary lines of local units of government which,
within those limitations, are as compact as feasible.”'

Redistricting post-1982

After the Court’s decision in In re Apportionment of State
Legislature—1982, redistricting in Michigan was accomplished
through a legislative process; following the results of the U.S.
Census in 1990, 2000, and 2010, the legislature itself deter-
mined the redistricting plan with approval from the governor."
So long as the legislature’s plan adhered to the Michigan Su-
preme Court’s articulated guidelines, the legislature was essen-
tially free to draw district maps as it saw fit. Given that the plan
was established by the legislature following each census year,
Michigan’s redistricting scheme of the last three decades facili-
tated gerrymandering—defined as “the practice of dividing
or arranging a territorial unit into election districts in a way
that gives one political party an unfair advantage in elec-
tions”**—as the legislature often decided on rules and subse-
quently drew district maps to support the election of candi-
dates of the controlling political party."?

Michigan’s new redistricting scheme

Enter Voters Not Politicians (VNP), the nonpartisan, grass-
roots advocacy organization founded in 2017 to end the prac-
tice of partisan gerrymandering in Michigan. The group
“works to strengthen democracy by engaging people across
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Michigan in effective citizen action.”™ In 2018, VNP success-
fully placed a citizen-led ballot initiative before Michiganders
in the November election; Proposal 2 was presented as a
constitutional amendment to create an independent citizens
redistricting commission to, as the group put it, “put the
power to draw our election district maps in the hands of the
voters—not politicians.”®

Proposal 2 stated that it would, if passed, “establish a com-
mission of citizens with exclusive authority to adopt district
boundaries for the Michigan Senate, Michigan House of Rep-
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resentatives and U.S. Congress, every 10 years.”'® Proposal 2

further provided that it would:

e Create a commission of 13 registered voters randomly
selected by the secretary of state: four each who self-
identify as affiliated with the two major political parties
and five who self-identify as unaffiliated with major po-
litical parties.

e Prohibit partisan officeholders and candidates, their em-
ployees, certain relatives, and lobbyists from serving as
commissioners.

e Establish new redistricting criteria including geographi-
cally compact and contiguous districts of equal popula-
tion, reflecting Michigan’s diverse population and commu-
nities of interest. Districts shall not provide disproportionate
advantage to political parties or candidates.

e Require an appropriation of funds for commission op-
erations and commissioner compensation.”

On November 6, 2018, Proposal 2 passed with 61 percent
of the vote.’® Tt amended Article 4, Section 6 of the Michigan
Constitution of 1963, most pertinently, by creating Michigan’s
Independent Citizens Redistricting Commission and mandat-
ing the following guidelines—in order of priority, as listed—
for the drawing of district lines:

(a) Districts shall be of equal population as mandated by the
United States Constitution, and shall comply with the vot-
ing rights act and other federal laws.

(b) Districts shall be geographically contiguous. Island areas
are considered to be contiguous by land to the county of
which they are a part.
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Districts shall reflect the state’s diverse population and
communities of interest. Communities of interest may in-
clude, but shall not be limited to, populations that share
cultural or historical characteristic or economic interests.
Communities of interests do not include relationships with
political parties, incumbents, or political candidates.

(d) Districts shall not provide a disproportionate advantage
to any political party. A disproportionate advantage to a
political party shall be determined using accepted meas-
ures of partisan fairness.

(e) Districts shall not favor or disfavor an incumbent elected
official or a candidate.

(f) Districts shall reflect consideration of county, city, and
township boundaries.

(g) Districts shall be reasonably compact.”

With respect to the first requirement—that the commission
follow all federal laws related to redistricting—Proposal 2 re-
quires the commission, in drawing district maps, to ensure that
districts “contain close to an equal number of Michiganders to
meet the ‘equal population’ requirement in the U.S. Consti-
tution.”® This “equal population” requirement is articulated in
Article I, Section 2 of the U.S. Constitution, which requires that
all districts be as nearly equal in population as practicable.”
Additionally, the Equal Protection Clause of the Fourteenth
Amendment applies to state legislative districts, mandating that
they be substantially equal.?? Further, the commission must ad-
here to the dictates of the Voting Rights Act, which provides
that redistricting shall not result in dilution of minority votes.?
While redistricting must be done in compliance with federal
law, the commission is allowed under the Michigan Supreme
Court’s 1982 decision to diverge from the goal of equality of
population to the extent necessary to achieve other rational
goals as articulated in the criteria.*

According to VNP, the third criterion (communities of in-
terest) means that the commission is “required to hold a series
of public hearings to get feedback from real Michigan citizens
about what they feel their shared values—also known as com-
munities of interest—are.”” The commission must “draw dis-
trict lines while keeping shared cultural, historical, or eco-
nomic interests in mind based on the feedback they receive
from the public.”?

Although VNP has provided guidelines, any articulation of
what constitutes a community of interest in the relevant case-
law is opaque at best; the United States Supreme Court has
discussed communities of interest but never provided a con-
crete definition or analytical framework. Indeed, the Court has
opined that districts must be drawn to reflect “actual shared
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interests.”®” Further, it has provided that communities of inter-
est are evidenced by “for example, shared broadcast and print
media, public transport infrastructure, and institutions such as
schools and churches.”” Additionally, “socio-economic status,
education, employment, health, and other characteristics” may
factor into the applicable analysis.?” Given that communities of
interest have been vaguely articulated, courts are left to deter-
mine whether districts respect those communities on a case-
by-case basis.

Commissioners must also ensure that there is no clear party
advantage as a result of a potential redistricting plan.*® Spe-
cifically, the commission may not “draw maps where a dis-
trict gives an unfair or disproportionate advantage to any po-
litical party.”®' Nonetheless, the United States Supreme Court
has held that “districting for some level of partisan advantage
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otably, the commission’s working process includes

Xtensive opportunities for public participation:

hie commission is required to hold at least 10 public
earings across the state before drawing maps and
tleast another five public hearings to present proposed

aps before adoption.

is not unconstitutional”; determining that lines were drawn on
the basis of partisanship does not indicate that the districting
was improper. A permissible intent—securing partisan advan-
tage—does not become constitutionally impermissible, like
racial discrimination, when that permissible intent “predom-
inates.”?? Further, the Court noted that it has “never struck
down a partisan gerrymander as unconstitutional—despite
various requests over the past 45 years.”* While “excessive
partisan gerrymandering” is “not condone[d]” by the Court,
Chief Justice John Roberts noted that some level of partisan
advantage is acceptable under the U.S. Constitution, conclud-
ing that the issue is best left to the states and observing Mich-
igan’s then-recent approval of Proposal 2.3* With this in mind,
it is unlikely that a judicial challenge to this provision would
ultimately prove successful.

Finally, while the commission must draw districts that are
reasonably compact, commissioners do have the authority to
decide how they will measure compactness.®

Notably, the commission’s working process includes exten-
sive opportunities for public participation: The commission is
required to hold at least 10 public hearings across the state be-
fore drawing maps and at least another five public hearings to
present proposed maps before adoption. Commissioners must
publicly present and publish why and how they drew maps
that met the prescribed criteria. Michiganders also have the
ability to submit their own maps to the commission for its re-
quired consideration.*® Further, the commission must make all
resources used during its meetings available to the public; this
includes “reference documents, data, software used to draw
maps, identity of consultants and staff, and any other informa-
tion relating to the Commission’s work.”?

Seven of the 13 commissioners must vote to adopt a plan,
and that majority must include at least two Democrats, two

Republicans, and two unaffiliated commissioners.*® Further,
the commission shall publish the plan within 30 days after
adoption.® An adopted redistricting plan becomes law 60 days
after its publication.®® Original jurisdiction is vested in the
Michigan Supreme Court to direct the secretary of state or the
commission to perform their respective duties and to review
a challenge to any plan adopted by the commission, requir-
ing a remand of the plan to the commission for further action
if the plan fails to comply with applicable requirements.

The future of redistricting in Michigan

As mentioned at the outset, the year 2020 marks another
U.S. Census—the first since Proposal 2 passed—and the ap-
plication process to be on Michigan’s inaugural Independent
Citizens Redistricting Commission wrapped up on June 1.
The Michigan Secretary of State’s Office has processed nearly
6,000 applications from registered voters in 82 of the state’s
83 counties.” From those applicants, 200 finalists will be se-
lected; finalists must consist of 60 voters who identify as Dem-
ocrats, 60 who identify as Republicans, and 80 who identify
as unaffiliated with either major political party.” The process
will also use an algorithm (which will be publicly available)
to ensure that the finalists reflect Michigan’s age, gender, and
racial composition, and that the state’s geographical regions
are proportionately represented.

Democrats and Republicans in the House and Senate each
have the power to strike up to five applicants from the initial
200 finalists; by July 1, 2020, those 200 finalists will have been
trimmed down to 180.% On September 1, 2020, the 13 com-
missioners will be selected by random drawing from the 180
remaining, and the commission will begin its work by October
15, 2020, to be completed in time for the 2022 election cycle.®
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Assuming the process works as intended, the new redis-
tricting plan mandated by the passage of Proposal 2 will create
a far more fair and transparent redistricting and apportion-
ment model; no longer will partisan politicians and their lob-
byists and consultants wield primary responsibility and au-
thority with respect to redrawing their own election districts.
Instead, the constitutional amendment places the redistrict-
ing power in the hands of a balanced, diverse group of Mich-
igan citizens. The Independent Citizens Redistricting Commis-
sion is bound to follow a public process in which it must
present its work and proposed maps to the people, holding
the commission accountable. Michiganders are now far more
involved in the drawing of their election districts, and the
state’s electoral process—as well as its representative democ-
racy—should be better for it. m
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