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anaging expert discovery and
costs is an essential compo-
nent to representing clients in

litigation. Knowing the rules
will ensure you are not surprised by expert
testimony at trial. Additionally, working with
your opposing counsel to manage expert
costs will benefit all parties to the litigation.

Scope of expert discovery

The Michigan Rules of Civil Procedure
provide specific regulations on the use of
experts and discovery of expert material.! Ex-
pert discovery is limited to the facts known
and opinions held by experts who are ex-
pected to testify at trial.? Discovery of con-
sulting experts is restricted to special cir-
cumstances.? For testifying experts, the scope
of discoverable information is limited to the
substance of the facts and opinions to which
the expert is expected to testify and a sum-
mary of the grounds for each opinion.* Al-
though the party proffering the expert tes-
timony often voluntarily produces a report
containing this information, the state rules,
unlike the federal rules, do not require a re-
port. Rather, discovery is limited to interrog-
atories and depositions. Separate rules apply
to medical and mental health experts’

Interrogatories

Interrogatories may require a party ex-
pecting to proffer expert testimony at trial
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to (D identify the expert, (2) state the sub-
ject matter about which the expert is ex-
pected to testify, (3) state the substance of
the facts and opinions to which the expert
is expected to testify, and (4) provide a sum-
mary of the grounds for each opinion.® Be-
cause a report is not required, it is impera-
tive that a party serve interrogatories that
expressly track this rule. The party seeking
discovery should insist on thorough an-
swers that will enable the party to prepare
for trial. The party’s own consulting or tes-
tifying expert should review and analyze
the sufficiency of the answers.

A party may wish to avoid the cost of
an expert deposition or avoid previewing
an opposing expert’s weaknesses it intends
to expose at trial. In such instances, press-
ing for detailed interrogatory responses be-
comes even more critical to lock the expert
into their specific opinions and basis for
their opinions. Where the necessary level of
detail is not provided, even with persistent
prodding, the discovering party must file a
motion to compel or, in the alternative, move
to exclude the testimony at trial. Be aware,
however, that at least one commentator sug-
gests “that a party’s response to interroga-
tories of this nature should be sufficiently
detailed to permit examination and review

by another expert, but not necessarily so
detailed as to substitute for a deposition a
party might consider introducing at trial.”’

Another challenge presented by reliance
on interrogatories is that, in many cases, a
party may be seriously considering an ex-
pert but may not have concluded during
discovery that it will use that expert. While
identifying anticipated areas of expert tes-
timony must be provided in initial disclo-
sures,® the rule providing for interrogatories,
in contrast, is limited to those experts a
party expects to call and not necessarily
those the party may anticipate calling? In
such instances, a party is wise to demand
answers to the interrogatories once a wit-
ness list is filed under MCR 2.401(1) and de-
mand supplementation in a timely manner.’
The party should then insist that a proffer-
ing party provide complete and thorough
answers before discovery closes and in time
to take a deposition if necessary. If the party
offering the expert equivocates, a motion
to compel or to exclude the expert should
be considered."

Depositions

Depositions of testifying experts can be
taken for the purpose of discovery only."

For testifying experts, the scope of discoverable
information is limited to the substance of the
facts and opinions to which the expert is
expected to testify and a summary of the
grounds for each opinion.




The deposing party does not cover time for the
expert to prepare or other fees incurred in
obtaining facts and opinions from the expert
without further order of the court.

Depositions are not admissible at trial ex-
cept for impeachment purposes. A party
need not obtain a protective order under
MCR 2.302(C)(7)."?

The party taking the deposition incurs
only the cost of the expert’s reasonable fee
for time spent in the deposition.* The de-
posing party does not cover time for the
expert to prepare or other fees incurred in
obtaining facts and opinions from the ex-
pert without further order of the court.”

A de bene esse deposition may be taken
any time before trial if the party expects to
call the witness at trial.!® The rule allows for
this process, expressly providing that the
court does not have to adjourn trial due to
the unavailability of an expert witness. This
rule applies not only to expert witnesses un-
der MCR 2.302(B)(4), but also to medical
experts under MCR 2.311.7

Expert reports limited to
medical and mental health
experts under MCR 2.311

Contrary to the Federal Rules, the gen-
eral rule under Michigan law is that expert
reports are not mandatory. However, the
Michigan Rules make a limited exception
for medical and mental health experts who
examine a party after prevailing on a mo-
tion or reaching agreement between the
parties to proceed with a forensic examina-
tion. Pursuant to MCR 2.311, where the men-
tal or physical condition of a party or per-
son within a party’s custody or legal control
is in controversy and upon a showing of
good cause, a court may order that indi-
vidual to appear for an examination.” If the
party or individual being examined requests,
the party who sought the examination must

produce a detailed written report by the
examiner that includes all findings, test re-
sults, diagnoses, conclusions, and reports of
any earlier examinations for the same con-
dition, and must make available for inspec-
tion x-rays and other diagnostic aids."”

Upon delivery of the report(s), the party
initiating the examination is entitled to re-
quest and receive from the party or individ-
ual being examined reports, x-rays, and other
aids of all earlier and later examinations of
the same condition.? The sanction afforded
to any party denied access to any report is
a court-ordered deposition of the examin-
ing physician or mental health expert. The
Michigan rule, in this and other ways, differs
from the parallel federal rule under which
the court may preclude the trial testimony
of the uncooperative health provider.? In ad-
dition, an uncooperative party who refuses
a request to provide a report may be held in
contempt of court under MCR 2.313.%

Another critical difference between MCR
2.311 and the federal rule is interpretation
of the requirements that a party’s condi-
tion be “in controversy” and that “good
cause” exists for the exam. FR Civ P 35(a)
follows the principle that it must be the
party who has placed his or her physical or
mental health in controversy in order for
good cause to exist, which the party usually
does when suing for personal injuries or
emotional harm.?® The Michigan Court of
Appeals, however, has held that an oppos-
ing party may satisfy the “in controversy”
and “good cause” requirements merely by
alleging “garden variety” emotional distress
as opposed to alleging mental health treat-
ment for intentional infliction of emotional
distress or some otherwise recognizable
mental health diagnosis.”
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Work product under
MCR 2.302(B)(4](F)

The 2020 amendments to the Michi-
gan Court Rules add subrules (e) and (f)
to the historic expert provisions of MCR
2.302(B)(4).% These subrules expressly pro-
tect drafts of interrogatory answers and
communications between a party’s attorney
and the party’s expert witness as attorney
work product under MCR 2.302(B)(3)(a). It
should also be read to apply to experts un-
der MCR 2.311.7 Although there are no staff
comments, subrule (e) tracks the protection
of draft reports under the Federal Rules of
Civil Procedure and subrule () is identical
to the parallel federal rule.?® The Federal Ad-
visory Committee notes to the 2010 amend-
ments of the Federal Rules of Civil Procedure
explain the extent and purpose of these
provisions.? Subrule (e) extends to all drafts
of any interrogatory answer and, like its fed-
eral counterpart covering draft expert re-
ports, the protection extends to any form in
which the draft is recorded.

Subrule (f) protects communications be-
tween the party’s attorney and expert wit-
ness with three exceptions: those related to
compensation for the expert’s study or tes-
timony; the identity of facts or data pro-
vided by the party’s attorney; and those as-
sumptions provided by the party’s attorney
upon which the expert relied in forming
opinions.** The Federal Advisory Commit-
tee notes state that these exceptions “do
not extend beyond those specific topics.” Al-
though the topics are interpreted broadly,
an expert’s notes do not fall within an ex-
ception and must be disclosed.?

Managing costs

Generally, the biggest expense in man-
aging expert discovery falls squarely on ex-
pert depositions. As previously mentioned,
when a party deposes an opposing expert,
the expert fees charged to the opposing
party are limited under MCR 2.302 to the
time the witness spends giving deposition
testimony. They are limited to the ordinary
witness fees unless a higher fee is set by the
court. To pay or accept a higher fee without
being awarded such higher fee by the court
subjects both the witness and the paying
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party to contempt of court and sanctions.*
Unfortunately, some experts inflate fees for
deposition testimony, which necessitates a
motion to set a reasonable fee in order to
convince the court to set a fee that is both
reasonable to the paying party and for the
expert witness. Such fee should arguably be
limited to their usual fee for time expended
rendering services.*

Another way to keep expert deposition
costs to a minimum is to seek agreement
among the parties and the court to defer
non-liability expert discovery until after the
court has ruled on any dispositive motions.
Because civil cases often involve only dam-
ages experts, expert discovery may prove
wholly unnecessary if the plaintiff cannot
raise a fact question warranting a trial. We've
found that many courts have proved recep-
tive to such an agreement, although others
at both the state and federal level have re-
fused to allow this arrangement.

Expert testimony is, in many instances,
the most critical and potentially most ex-
pensive component of litigation. Maximiz-
ing the benefits of such evidence while con-
trolling the costs requires counsel’s thorough
knowledge of what the controlling state and
federal rules allow or make mandatory. To
be effective, counsel will need to work with
opposing counsel to abide by the require-
ments and manage expert costs while chal-
lenging opposing counsel when necessary
to best represent the client’s interests. ®
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