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hen the doorbell rings these days, there’s a good

chance it'’s a package from one of the countless

online retailers whose business has boomed in
recent years. More online shopping, of course, means more
deliveries and more deliveries mean more work-related motor
vehicle accidents, which means more Michigan workers
killed or injured.

Michigan employers pay, and Michigan workers receive,
benefits for work-related motor vehicle injuries under both
the Workers’ Disability Compensation Act (WDCA)' and the
state’s no-fault act. The interplay of these two statutory
schemes is the subject of this review.

Compensable injuries

Benefits under the WDCA are primary, i.e., if an employee
is injured in a motor vehicle accident while on the job, the
employer’s workers’ compensation insurer (or the employer,
if self-insured) is the first source of recovery.?

In 2011, section 301 of the WDCA was amended to make
it more difficult to prove that a personal injury occurred at
work.> The higher burden of proof led to denial of more
workers’ compensation claims. Many orthopedic conditions
such as degenerative disc disease, degenerative joint disease,
and osteoarthritis have been classified as non-compensable,
unless “contributed to or aggravated or accelerated by the
employment in a significant manner.™ No amount of good
lawyering and creative medical opinions will change the fact
that such claims are usually denied and disputing them
through the workers’ compensation system is slow, tedious,
and costly’

Under the no-fault act, it is much simpler to establish the
existence of a compensable injury; that is, one entitling the
injured party to personal insurance protection (PIP) benefits.®
The claimant must show only that he or she suffered “acci-
dental bodily injury arising out of the ownership, operation,
maintenance, or use of a motor vehicle as a motor vehicle.””

At a Glance

Michigan employers pay—and
Michigan workers receive—benefits for
work-related motor vehicle injuries
under both the Workers’ Disability
Compensation Act and the Michigan
no-fault act. Practitioners should be
alert to the interaction of these
statutory schemes.
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If an injured party can establish that a specific traumatic
event caused or aggravated an underlying preexisting condi-
tion, coverage will be afforded.?

In other words, it is much easier to establish that a cogni-
zable injury occurred under the no-fault act than under the
revised WDCA. An unintended consequence of the change to
the WDCA, then, has been a shift in the cost of work-related
motor vehicle injuries away from workers’ compensation in-
surers to no-fault carriers.

Disability

The 2011 amendments also made establishing a disability
under the WDCA more difficult by adding the concepts of
“wage-earning capacity” and “good-faith effort to procure
work” to the statute’ A finding of disability in itself is not suf-
ficient for wage-loss benefits and establishing a long-term
disability in particular requires overcoming many hurdles.'

By comparison, the no-fault act does not include any com-
parable obstacles to compensation. A first-party insurer is re-
quired to pay work-loss benefits if the injuries cause disability
from employment." Common-law concepts of disability from
work are applied, such as the duty to mitigate damages."?

Remedies

An employee injured in a work-related motor vehicle ac-
cident can potentially obtain benefits under both the WDCA
and the no-fault act. If a workers’ compensation claim is de-
nied, the applicable no-fault insurer should pay the claim."?
An injured person is only obligated to use “reasonable ef-
forts” to obtain payments available from a workers’ compen-
sation insurer. The insured is not required to go through
protracted litigation before turning to the no-fault insurance
carrier for coverage.

Although common, a no-fault insurer’s blanket reliance
on the denial of a workers’ compensation claim as a basis
for denying a no-fault claim may be found unreasonable
and can result in liability for the claimant’s attorney fees.® A
no-fault carrier has a duty to investigate the insured’s
claim.’® Relying on an independent medical examination
by a workers’ compensation carrier may be unreasonable,
especially if the examining physician does not meet the
criteria for performing an examination under the no-fault
law' and is therefore precluded from testifying.

No-fault carriers, however, have the right to intervene and
participate in their insureds’ proceedings. This policy pro-
tects their economic interest and creates a strong incentive to
pay the claim.’® The no-fault carrier has a direct interest in the
outcome of the workers' compensation proceeding, as it would
be entitled to reimbursement per MCL 500.3109(1). As a party in
interest, a no-fault carrier may also initiate the proceeding by fil-
ing a request for hearing with the agency.”
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Wage loss benefits

Workers’ compensation wage-loss benefits are calculated

),

“backwards” based on the employee’s “average weekly wage.”*
The maximum weekly benefit in 2020 was $934.2! There is no
limit on the number of weeks benefits are payable, but the
benefit rate is fixed as of the date of injury and does not in-
crease except in very limited circumstances.*

No-fault benefits look forward, and work loss is defined as
“loss of income from work an injured person would have
performed during the first 3 years after the date of the acci-
dent if he or she had not been injured.”” The most recent
maximum benefit is $5,755 for 30 days.*

Although an injured employee may recover both workers’
compensation and no-fault benefits, the no-fault carrier is al-
lowed to set off the workers’ compensation payments from
the no-fault wage loss.® The remaining “differential benefit”
most likely consists of the difference between the approxi-
mately 60 percent of average wage paid by the workers’ com-
pensation carrier and the 85 percent of lost income due from
the no-fault insurer. A claimant, then, would receive 25 per-
cent of wage loss from the no-fault carrier, but only for the
three years after the accident.?

An injured worker
involved in a
work-related
accident while
operating or
occupying an
employer’s vehicle
will still look first
to workers’
compensation for
medical coverage.

If the claimant qualifies for Social Security disability benefits,
this typically ends the differential, as the amount will also be
subtracted from the PIP differential.”” Workers’ compensation
benefits cannot be coordinated with Social Security disability.?®

Medical expenses

Workers” compensation insurance is also primary for pay-
ment of accident-related medical expenses.” Workers’ com-
pensation, however, pays medical expenses per a detailed
fee schedule.?

By contrast, until the July 1, 2020, effective date of the
2019 changes, the no-fault act provided all Michigan insureds
with unlimited coverage of medical expenses for motor-vehi-
cle accidents. Recent amendments added a no-fault medical
benefit fee schedule.’® Reimbursement ranges from 190 per-
cent to 250 percent of amounts payable under Medicare.?
This schedule will apply to treatment or rehabilitative occu-
pational training after July 1, 2021.%

Michigan insureds can select among different coverage lev-
els of per-individual and per-loss occurrence, and commercial
policies will also offer three levels of coverage > Workers’ com-
pensation, however, provides unlimited medical coverage.



An injured worker involved in a work-related accident
while operating or occupying an employer’s vehicle will still
look first to workers’” compensation for medical coverage.®
However, if the employer did not maintain workers’ com-
pensation coverage, no-fault benefits will be payable by the

insurer for the furnished vehicle.?

This may subject the
claimant to the allowable expense coverage level purchased
by the employer. The claimant may still pursue a workers’
compensation claim against the uninsured employer for any
excess expenses.”’ The no-fault carrier may also pursue a
claim for reimbursement as explained above. If an injured
worker is operating his or her personal vehicle, workers’
compensation remains primary. Excess claims would be pre-
sented to the insured’s auto carrier or a spouse’s or resident
relative’s insurer.®®

This area of law will transform as the 2019 legislation is
implemented and interpreted by the courts. Be assured that
insurance carriers will amend their policies to anticipate
some of these scenarios.

Attendant care

The WDCA requires employers to pay for “attendant or
nursing care,” but limits attendant care provided by the em-
ployee’s “spouse, brother, sister, child, parent, or any combina-
tion of these persons” to 56 hours per week.” The rate payable
is whatever is “reasonable” and related to the level of care be-
ing provided,; there is no fee schedule for attendant care rates.™

Attendant care was not previously a separately defined
benefit under the no-fault act; it was an “allowable expense”
under the umbrella of “all reasonable charges incurred for
reasonably necessary...services...for an injured person’s
care...” Under the 2019 amendments, however, after July 1,
2021, auto insurers will be required to pay for only 56 hours
per week for in-home, family-provided attendant care ser-
vices.” This limitation does not apply to services provided in
a facility or by a nurse or home-health aide from a commer-
cial agency. Specifically, the 56-hour limitation on in-home,
family-provided services only applies if the assistance is “pro-
vided directly, or indirectly through another person, by any
of the following”:

e “An individual who is related to” the injured person.*

e “An individual who is domiciled in the household of”
the injured person.*

e “An individual with whom the [injured person] had a
business or social relationship before the injury.”®

An insured retains the right, with his or her care provider,
to contract with the auto insurance company “to pay benefits
for attendant care for more than” the 56-hours-per-week
limitation on in-home, family-provided assistance.** Under

January 2021 Michigan Bar Journal

31

the revised no-fault act, therefore, it will no longer be possible
to turn to the no-fault carrier for excess attendant care ben-
efits if the insured is receiving care as a benefit under work-
ers’ compensation.

Third-party claims

When an employee is injured during a work-related motor
vehicle accident and third-party liability is available, several
situations can affect a claim.

If the tortfeasor is a coworker—that is, “a natural person
in the same employ or the employer” as the injured employ-
ees—the “exclusive remedy” of the WDCA typically would
bar any cause of action.”” If the injury was caused by a
coworker’s negligence and he or she was operating a vehicle
not owned by the employer, there is owner’s liability for the
accident if the vehicle was being operated with the owner’s
knowledge and/or consent.”® These cases typically arise in
car washes, automobile dealerships, and auto-repair facilities.
The coworker’s negligence is imputed to the owner.

The injured worker does not necessarily have to reimburse
the workers’ compensation carrier out of any third-party re-
covery. In Great American Insurance Company v. Queen, the
Michigan Supreme Court carefully analyzed the overlap be-
tween workers’ compensation benefits paid and limitation of
benefits available under the no-fault act. The court held that
where the workers’ compensation carrier sought reimburse-
ment for payments that substituted for no-fault benefits that
would have been otherwise payable, had it not been for the
governmental setoff provision of MCL 500.3019, the workers’
compensation carrier had no right to reimbursement out of
the third-party tort recovery. Simply put, the workers’ com-
pensation carrier cannot be in a position superior to a no-
fault carrier; a no-fault carrier has no right to reimbursement
out of a motor vehicle-related third-party settlement.*’

If the workers’ compensation carrier pays beyond three
years of wage loss, a lien attaches® and a future credit may
be in play under the Franges formula’' No lien attaches for
that portion of the recovery attributable to damages suffered
by a spouse such as loss of consortium.” It should be noted
that any attempt to avoid the lien by allocating settlement
proceeds to non-economic damages will fail>

Uninsured and underinsured motorist claims pose unique
questions in the context of work-related motor vehicle acci-
dents. Whether (and to what extent) a lien may be valid is
beyond the scope of this article. Each contract must be exam-
ined to determine lien rights. Many policies attempt to set off
other benefits such as workers’ compensation. Many policies
also exclude benefiting a workers’ compensation carrier. It is
also possible to argue that these cases are contractual and
not third-party liability claims. Michigan’s courts have not de-
cided these issues.
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Conclusion

Practitioners should be cognizant of the interaction of the

WDCA and the no-fault act. For personal-injury attorneys, ex-

amining both potential sources of recovery and considering

the effects of either type of claim on the other is critical. The

carrier’s representative should take care to comply with the

applicable requirements of both statutory schemes when ad-

dressing the claim of an employee injured in an on-the-job

motor vehicle accident. m

Since 1980, Barry D. Adler has been a trial
attorney in private practice specializing in
workers’ compensation law. He represents
claimants and medical providers throughout
the lower peninsula of Michigan from his of-
fice in Traverse City.
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