School Safety and

Security Initiatives
The Importance of
Careful Planning and Compliance

By Scott Corba



tate law recognizes the crucial responsibility of schools
S and school districts to create a safe and secure educa-

tional environment for students. The Revised School
Code gives school districts broad powers to perform func-
tions related to the operation of public schools and the provi-
sion of public education services.! The right, power, and duty
to provide for the safety and welfare of pupils while at school,
at school-sponsored activities, or en route to or from school
or school-sponsored activities is among the functions ex-
pressly identified in the Revised School Code, secondary
only to the obligation to educate pupils.?

The authority afforded to school districts in this regard ex-
ceeds that of other local governmental and quasi-govern-
mental entities. For example, Michigan law prohibits local
units of government from regulating the possession of fire-
arms beyond the framework of regulations otherwise estab-
lished in federal or state law.* Courts have interpreted this
statute to preclude cities and district libraries from enacting

At a Glance

Schools must comply with a variety of safety
and security initiatives promulgated by the
state over the last 20 years ranging from
reporting incidents of school crime to local
and state officials to implementing health
and safety protocols designed to curb the
spread of COVID-19. It is important for schools
to comply with these requirements to fulfill
their legal and ethical obligation to protect
the safety and welfare of students, create

an environment conducive to academic
achievement, and remain legally compliant
and limit potential liability.

and enforcing gun-free zones on their campuses.* In contrast,
the Michigan Supreme Court held that school districts are
neither preempted expressly by statute nor impliedly under a
theory of field preemption from regulating or even banning
firearms on school campuses in a manner not afforded to
other public entities.?

Over the last 20-plus years, the state has taken several
measures designed to address school safety and security. In
1999, the legislature amended the Revised School Code to di-
rect the superintendent of public instruction, director of the
Michigan State Police, and attorney general to work together
to adopt, publish, and distribute a Statewide School Safety
Information Policy.® School boards, county prosecutors, and
local law enforcement were required to confer about imple-
mentation of the policy in their locality and begin complying
with its terms.” The statewide policy, last amended in 2015,
primarily addresses reporting obligations for criminal inci-
dents occurring on school property.®
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In 2011, the Michigan Department of Education (MDE)
published more expansive guidance, the MI Ready Schools:
Emergency Planning Toolkit, which encouraged schools to
develop or update emergency management plans covering a
wide variety of hazards’® Specifically, the toolkit provides
guidance and resources to help schools create comprehen-
sive plans covering four phases of emergency planning: miti-
gation and prevention, preparedness, response, and recov-
ery.” The toolkit addresses potential emergencies such as
natural disasters (e.g., floods, fires, tornados), bomb threats
and weapons on campus, and epidemics or pandemics.'!

In 2019, the legislature enacted school safety legislation that
amended the Revised School Code to require school districts,
intermediate school districts, and public school academies to
develop and adopt emergency operations plans for each
school building by January 1, 2020, and review the plans at
least biennially in conjunction with local law enforcement.*
These plans are required to establish guidelines and proce-
dures addressing topics extending well beyond the scope of
the Statewide School Safety Information Policy including but
not limited to school violence, bomb threats, weather emer-
gencies, training, and a vulnerability assessment.'

The school safety legislation impacted other statutes and
agencies. It created the Office of School Safety within the
Michigan State Police and tasked the office to work with MDE
to create model practices for school safety and develop and
offer safety training to school staff.!* Recognizing the value of
maintaining the confidentiality of emergency planning infor-
mation, the legislation classified emergency operation plans
and related information submitted to the state as exempt
from disclosure under the Freedom of Information Act.” The
legislation also created a new exemption to the Open Meet-
ings Act that allows school boards to meet in closed session
to discuss security planning.'®

Over the past year, the focus of school safety and secu-
rity initiatives has shifted from school crime and acts of
violence to matters of public health as schools have been
compelled to consider how to provide instruction during
the COVID-19 pandemic. On June 30, 2020, Gov. Gretchen
Whitmer issued Executive Order 2020-142 to address the cir-
cumstances under which schools could reopen during the
pandemic.” The order required school districts to develop
and adopt plans for the 2020-2021 school year aligned with
the MI Safe Schools: Michigan’s 2020-21 Return to School
Roadmap, which included health and safety protocols ad-
dressing topics such as hygiene, cleaning, athletics, screen-
ing, testing, and student transportation.'®

The Michigan Supreme Court subsequently concluded that
Gov. Whitmer did not have the legal authority to issue execu-
tive orders related to the COVID-19 pandemic after April 30,
2020.” Following the Supreme Court decision, some state
agencies—including the Michigan Department of Health and
Human Services and the Michigan Occupational Safety and

Health Administration—and local health departments issued

additional rules and orders applicable to health and safety
standards at schools.?

As the MDE has explained, schools have a social and legal
obligation to exercise due diligence in preventing and miti-
gating harm to students and staff; the lack of comprehensive
planning could leave schools vulnerable to lawsuits.? With
regard to the social or ethical obligations, schools have a ba-
sic duty to protect the health and safety of students while
they are at school or school functions.?? Moreover, research
has found that safe and secure educational environments, or
the perception thereof, may help academic achievement.?
For example, studies have found that:

e The condition of school buildings and perceptions of
safety strongly influence both student academic perfor-

mance and absenteeism.*

e Third graders who reported that they were frequently
victimized scored lower in reading, mathematics, and
science than their peers who reported that they were
never victimized or were sometimes or rarely victimized®

e About five percent of students ages 12—18 involved in
the study reported that they avoided at least one school
activity or class or one or more places in school during
the previous school year because they thought some-
one might attack or harm them.?

¢ Both individual-level peer victimization and school-level
climate have important influences on teachers’ evalua-
tions of students’ academic functioning.”

Noncompliance could potentially result in liability for
school districts and school leadership. School districts main-
tain comprehensive liability insurance, but the coverage af-
forded to school districts may not extend to acts that violate
the law. In addition, the Revised School Code contains a pro-
vision making it a misdemeanor for school-board members
to neglect or refuse to perform acts required by the statute or
knowingly consent to violating it.*® School boards are also
authorized to dismiss from employment and cancel the con-
tract of a superintendent, school principal, or teacher who
neglects or refuses to comply with the Revised School Code.?

Generally, school districts are immune from tort liability
while engaged in the exercise or discharge of governmental
functions such as educating students.** Immunity extends to
officers, employees, volunteers, and board members acting
in the course of their employment or service unless they
commit gross negligence, meaning conduct so reckless as
to demonstrate a substantial lack of concern for whether an
injury results.*® Michigan courts have found that violation
of government directives like statutes and ordinances can
serve as evidence of negligence in tort actions.** Accordingly,
noncompliance with school safety and security planning



requirements—or possibly even the associated guidance—
could put school districts and school employees at risk of
losing the protection of governmental immunity.

With these interests in mind, it is imperative for school
districts and school leaders to devote the time and resources
necessary to understand their obligations and ensure compli-
ance with school safety and security laws and guidance from
the state. This has been an emphasis of the legislature and
MDE for more than two decades and has taken on additional
meaning in recent months as the primary focus of school
safety and security has shifted from concerns about school
violence and crime to matters of public health related to the
COVID-19 pandemic. m
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