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Education Law

A Fundamental Right to

a Quality Education for
All Michigan Children



n Michigan, there are 834 school districts and public

school academies, 56 intermediate school districts, and

one state Department of Education (MDE). Amid a pan-
demic that has caused in-person instruction to take a back
seat as schools close and reopen, the MDE has issued more
than 100 guidance memos. Still, we are left with the most im-
portant question unanswered by our legislature: How do we
create a quality, accessible education system that works for
all children and is adequately funded every year? One an-
swer: a constitutional provision that creates a fundamental
right to a quality public education for all of Michigan’s chil-
dren. Presently, that is not the case.

No state constitution standard
for education of children

Michigan’s constitutional education provisions are as follows:

Const 1963, art 8, § 1: Religion, morality and knowledge
being necessary to good government and the happiness of
mankind, schools and the means of education shall forever
be encouraged.

Const 1963, art 8, § 2: The legislature shall maintain and
support a system of free public elementary and secondary
schools as defined by law. Every school district shall provide
for the education of its pupils without discrimination as to
religion, creed, race, color, or national origin.

The shortcoming of our constitutional provisions is that
they do not create a fundamental right to education. Article
8, Sections 1 and 2 are about access to a system. They do not
provide a minimum adequacy standard creating a legislative
obligation to adequately fund education. In 1984, the state
Court of Appeals held that “[e]ducation is not a fundamen-
tal right under Michigan’s Constitution of 1963”! and three
years later, it reiterated that point, adding that “the mere fact
that the Michigan Constitution of 1963 mentions education,
while the federal constitution does not, provides no justifi-
cation for abandoning past decisions and holding education
to be a fundamental right under Michigan’s constitution.”?
The Court of Appeals’ holding in LM v State is consistent with
these decisions.?

In 2012, the American Civil Liberties Union of Michigan
(ACLU) filed a lawsuit on behalf of Highland Park students,
alleging the state and district failed to take effective steps to
ensure students obtain basic literacy skills and reading profi-
ciency as required by MCL 380.1278(8) and the Michigan
Constitution.” Although MCL 380.1278 required extra help to
bring a student’s reading skills to grade level, many pupils
were passed from grade to grade while remaining function-
ally illiterate. The ACLU argued that this violated the Michi-
gan Constitution by allowing students to fall far behind in
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At a Glance

When children struggle to learn in school,
they need a system of support. Studies have
been done, task forces formed, and reports
written—all to address how inadequately we
are meeting these needs. Now, it is incumbent
upon us to consider drafting and passing a
state constitutional amendment to ensure
that all children have access to a quality
public education

basic literacy skills and reading proficiency. The case sur-
vived a motion to dismiss when the trial court held there is a:

“broad compelling state interest in the provision of an educa-
tion to all children. Although the legislature has chosen to
establish a decentralized system of education which gives
broad discretionary authority to local school districts, those
districts...are still carrying out a delegated duty of the state
under Const., Article 8.”°

The state appealed the decision and successfully argued
that there was no direct cause of action arising under the
Michigan Constitution. In a 2—1 decision, the Michigan Court
of Appeals held that provisions of the “Michigan Constitution
require only that the Legislature provide for and finance a sys-
tem of free public schools. The Michigan Constitution leaves
the actual intricacies of the delivery of specific educational ser-
vices to the local school districts.”® Judge Douglas Shapiro, in his
dissent, wrote “[wlhile there is no constitutional requirement
that schools provide an optimal education...schools must pro-
vide ‘adequate educational services to all children.””” The Mich-
igan Supreme Court denied considering leave to appeal.?

A standard-less constitutional right to education
sustains systemic inequities

An opportunity gap exists for Michigan students. Statistical
disparities between districts gauged by student performance
show that income and student outcomes are intertwined. Here
are the racial and economic breakdowns® of Michigan’s most
economically disadvantaged school districts:"

e Highland Park Public School Academy System: 99.2
percent African-American students, 93.8 percent eco-
nomically disadvantaged.



Michigan Bar Journal February 2021

40 Education Law — A Fundamental Right to a Quality Education for All Michigan Children

Y

e Muskegon Heights Public School Academy System:
94.4 percent African-American students, 93.5 percent
economically disadvantaged.

e Beecher: 92.2 percent African-American students, 93.0
percent economically disadvantaged.

e River Rouge: 799 percent African-American students,
79.4 percent economically disadvantaged.

e Flint: 75.8 percent African-American students, 90.4 per-
cent economically disadvantaged.

Fewer than 20 percent of River Rouge students are proficient
in reading in fourth grade; that rate is fewer than 10 percent
in Highland Park, Beecher, Flint, and Muskegon Heights."

In contrast, Michigan’s wealthiest school districts have the
following demographics:*

e East Grand Rapids: 2.5 percent African-American stu-
dents, 6.0 percent economically disadvantaged.

e Northville: 3.2 percent African-American students, 6.3
percent economically disadvantaged.

e Birmingham: 10.6 percent African-American students,
8.8 percent economically disadvantaged.

e Grosse Pointe: 16.6 percent African-American students,
18.8 percent economically disadvantaged.

In these predominately white, wealthy school districts, more
than half of fourth graders are proficient in reading. In
Northville, Birmingham, and East Grand Rapids, that num-
ber is better than 70 percent.’” But in these same districts,
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discrepancies between reading proficiency rates for white
and Black students are staggering. In Northville, 44.4 percent
of Black students are proficient in reading compared to 75.8
percent of white students; in Birmingham, it’s 42.6 percent of
Black students compared to 74.3 percent of white students;
and in Grosse Pointe, 33.7 percent of Black students com-
pared to 60.9 percent of white students.'

In 2016, the state legislature passed the third-grade reading
law to address inequities in literacy instruction.® However, the
measure included no direct funding to ensure adequate struc-
tured literacy curriculum and implementation and only ad-
dressed reading challenges of students up to third grade.
Therefore, although the need for structured literacy has been
highlighted as essential to closing achievement gaps and ad-
vancing reading proficiency of all students, it cannot be practi-
cally implemented without adequate funding.

A constitutional provision would ensure all Michigan chil-
dren are given the structured literacy resources necessary to
read, especially when they transition to fourth grade, where
comprehension skills are vital as they grow from learning to
read to reading to learn. Other states can serve as a model.

Other states provide a fundamental right
to education with a standard

A federal case that sought to obtain a right to literacy un-
der the U.S. Constitution'® was filed on behalf of Detroit stu-
dents because “the language on education in [Michigan’s]
constitution is even more vague and limited than that in the
constitutions of many other states, some of whose courts
have been very active in adjudicating suits about how schools
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are funded.”” Arkansas®™ and Delaware® provide for a “gen-
eral” or “efficient” education. Colorado® and Idaho? state
that education must be “thorough” or “uniform.” Montana
provides for “equality of educational opportunity.”* A few
states, such as Virginia, provide for a “quality” education.?

Minnesota’s constitution provides that it is the legislature’s
duty to establish a general and uniform public schools sys-
tem.? Tt further provides for a “thorough and efficient system
of public schools” throughout the state.”® The Minnesota Su-
preme Court interpreted the language to establish that chil-
dren have a fundamental right to an adequate education sys-
tem.” In his dissent, Justice Alan Page wrote, “The State’s
duty toward its children is not satisfied unless it provides
equal educational opportunities for all children.”?

Last year, Federal Reserve Bank of Minneapolis President
Neel Kashkari joined Page to advance a constitutional amend-
ment giving every child in Minnesota an equal right to a
quality education:*

All children have a fundamental right to a quality public
education that fully prepares them with the skills necessary
for participation in the economy, our democracy, and society,
as measured against uniform achievement standards set forth
by the state. It is a paramount duty of the state to ensure
quality public schools that fulfill this fundamental right.”

As in Minnesota’s proposed amendment, a constitutional right
to a quality education should have language focusing on out-
comes students need to thrive. This will take courageous lead-
ership from the legislature, but it is the best way to directly
address the disparate outcomes facing Black children in Michi-
gan. Michigan should create and adopt a constitutional right of
every child in Michigan to a quality public education. m

Kristin Totten is an education attorney with
Rinehart Totten PLLC. Through her work
with the ACLU of Michigan during the last
five years, she has focused on advocating on
bebalf of families in Flint impacted by the
city’s drinking water crisis. She is passionate
about serving children at the intersection of

race and disability and advocating for the ed-
ucation they need ro flourish.

Jacquelyn Babinski has been a passionate edu-
cation advocate since 2015 and a practicing
education arrorney since 2019. She manages a
private practice, Babinski Law PLLC, repre-
senting K—12 youth statewide for special edu-
cation and school discipline matters, and con-
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