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ducation law in the United
States is heavily informed by
principles of federalism. How-
ever, the importance of edu-
cation nationally has increasingly led to the
federal government’s involvement—partic-
ularly in respect to funding education and
enforcing civil rights. The following is a
brief description of the structure of educa-
tion law in the United States, highlighting
resources that may be helpful when re-
searching legal issues involving teachers,
students, and schools.

Public education is
a state responsibility

The legal framework for public educa-
tion in the United States is highly decen-
tralized and local. The Supreme Court has
never recognized a right to education guar-
anteed by the U.S. Constitution.! Instead,
authority for the provision of public edu-
cation is considered among those powers
reserved to the states.” Each state has en-
acted its own constitutional basis for pro-
viding public education—a list of all such
constitutional clauses is available through
the National Conference of State Legislatures
(NCSL).? In fulfilling their civic responsibili-
ties in this area, state lawmakers have made
different decisions regarding the autonomy
granted to local districts and schools, as
well as the extent to which decision mak-
ing about public education is centralized
in state education agencies and boards. For
example, some states—most notably Michi-
gan—have tried to insulate higher educa-
tion from state interference by making pub-
lic colleges and universities constitutionally
autonomous from the state legislature.

Legal disputes in education law often in-
volve litigating the precise boundaries of dif-
ferent actors’ authority to direct educational

activities. The highly local nature of this au-
thority—from state laws to individual school
policies—can present difficulties when try-
ing to gather relevant information on a par-
ticular topic. Rules and guidance documents
are less likely to be collected in a systematic
and intuitively searchable manner compared
to cases or statutes. While these documents
are often published on state or district web-
sites, broken links and bad website design
can be a frustrating research obstacle.

An efficient strategy is conducting a Goo-
gle search of the institution or organization
website using the “site:” operator. For exam-
ple, typing site:michigan.gov/mde student
discipline returns only results from the Mich-
igan Department of Education website con-
taining the words “student discipline.” This
is a simple way to focus the power of Goo-
gle’s search algorithm to check only the
places you want to look. There are other
Google search operators that can improve
your internet searching such as filtering by
file type and proximity searches. Dan Russel,
a senior research scientist at Google, main-
tains a list of documented search tools.

The federal government’s role

While states are primarily responsible
for public education, the importance of the
fruits of education—social, cultural, and eco-
nomic, as well as the constitutionally pro-
tected rights of students and educators—
have led to the federal government playing

an enormous role in education. The U.S.
Department of Education is the most prom-
inent federal actor through its distribution
of funding and efforts to ensure equal ac-
cess to education.® In addition to the wealth
of information about state and federal laws
available on its website, it also sponsors
ERIC, an online database of bibliographic
records and full-text education research and
literature.” When accessed through a public
or university library subscription, the num-
ber of full-text files available on ERIC in-
creases significantly.

Federal education statutes are codified in
Title 20 of the United States Code. Regula-
tions can be found in Title 34 of the Code of
Federal Regulations. A few of the most im-
portant federal laws in this area include:

e Every Student Succeeds Act (ESSA), 20
USC 1001 et seq., 20 USC 6301 et seq.,
which reauthorized the Elementary and
Secondary Education Act of 1965, set-
ting federal education policy (replaced
the No Child Left Behind Act of 200D).

e Federal Education Rights and Privacy Act
(FERPA), 20 USC 1232(g), 34 CFR 99,
which protects privacy of student edu-
cational records at institutions receiving
federal funding.

e Title VI of the Civil Rights Act of 1964,
34 CFR 100, which prohibits discrimi-
nation based on race, color, or national
origin in programs receiving federal fi-
nancial assistance.

the states.
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e Title IX of the Civil Rights Act of 1964,
34 CFR 106, which prohibits discrimina-
tion based on sex in all programs or ac-
tivities receiving financial assistance.

e Individuals with Disability Education Act
(IDEA), 20 USC 1400 et seq., which pro-
vides free public education and services
to children with disabilities.

Further reading

Education law is a truly vast field that
touches on a number of developed areas in
their own right—everything from the First
Amendment to labor law and intellectual
property. It's simply impossible to cover
everything, but here are a few good start-
ing points:

e For a good single-volume treatise with
a national scope, see Dodd, Practical
Education Law for the 21st Century
(2nd ed) (Durham: Carolina Academic
Press, 2010).

e The NCSL website at https://www.ncsl.
org is an excellent and regularly updated
source of information about educational
initiatives in state legislatures (as well as
many other important issues). Its offer-
ings include bill tracking, funding sta-
tistics, and responses to COVID-19. To
view their education resources, check
the Education topic page by navigating
to the NCSL homepage, mousing over
the “Research” drop-down menu in the
menu bar, and selecting “Education” un-
der “Topics.”®

e Education Commission of the States at
https://www.ecs.org/ is another good
online resource for bill tracking in all 50
states.” The site also publishes free news-
letters for current awareness.

e Guidance memos for Michigan schools
on COVID-19 and many other topics are
available on the Michigan Department of
Education website https://www.michigan.
gov/mde/0,4615,7-140-37818_53456_
98453-523558--,00.html [https://perma.cc/
SWQY-HK6J1. Michigan provides updates
on school outbreaks of COVID on Mon-
days at 3 p.m. at https://www.michigan.
gov/coronavirus/0,9753,7-406-98163 _
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