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Rovas, Its Progeny,
and the Rule of Law

Persuasive Authority or
Chevron by Another Name?

By Zach Larsen

At a Glance

- The Michigan Supreme Court’s Rovas decision
firmly rejected deference to administrative
agencies’ legal positions based on separation-of-
powers principles, but nonetheless adopted a
test that suggests a form of deference.

- Subsequent decisions by Michigan’s appellate
courts have framed the Rovas inquiry like
Chevron in the inverse, asking whether the
agency’s interpretation is reasonable and, if so,
whether the statutory language plainly
contradicts the agency’s position.

- The principles that supported Rovas are at odds
with that precedent’s current application, resulting
in inconsistent results from the Court of Appeals
and requiring further clarification of the law.




uring its October 2018 term, the U.S. Supreme Court

narrowly declined to revisit a crucial question about

whether deference is due to the unpromulgated legal
positions of administrative agencies. In Kisor v. Wilkie,' a deeply
divided Court split 4-1—4 in refusing to overrule (but choosing
to restrict) what has become known as Auer deference.? Kisor
leaves federal law on this question unsettled, and the Court
will likely need to revisit it in the future.

Like the uncertainty left by the U.S. Supreme Court in Kisor,
uncertainty haunts the landscape of Michigan administrative
law on a similar question: how should courts treat administra-
tive agency interpretations of laws the agencies administer?
Should such interpretations be merely brushed aside? Should
they control if a statute is silent or ambiguous? Is there an ap-
propriate in between?

That uncertainty betrays a conflict between the Michigan
Supreme Court’s firmly anti-deference justification of the “re-
spectful consideration” standard in In re Rovas,?® its articula-
tion of the standard, and its later application of the standard.
The latter has given the impression that Michigan has adopted a
Chevron-type standard‘—referring to Chevron USA, Inc v. Natu-
ral Resources Defense Council, Inc, the 1984 U.S. Supreme Court
articulation of the weight given to agency interpretations of the
law—even though Rovas was largely seen as anti-Chevron. If
Michigan is moving towards a Chevron-type deference, citi-
zens and litigants would be better served if the Court would
expressly say so. As it stands, the state’s caselaw is unclear.

Definitely not deference: The principles of Rovas

The current quandary started with a bang. Rovas roared
against deference, eulogizing the separation of powers and
the rule of law. In the waning hours of Michigan’s famously
textualist Court,® the Rovas majority declared that unlike the
federal courts, Michigan would recognize a strict separation
of powers in its administrative law.

With remarkable clarity, Rovas carefully distinguished the
administrative agency functions not at issue in that case in
order to more directly call out the principle it was reforming.?
Rovas was concerned only with the legal opinions of execu-
tive agencies that were not adopted through formal Admin-
istrative Procedures Act (APA) processes’ Duly promulgated
APA rules were (and are still) binding law'>—assuming the
agency acts within a proper legislative delegation."! Unprom-
ulgated legal guidance, sometimes called by the misnomer
of interpretive rules,'? was different. For such guidance, there
could be no deference."

Deference, informed the Rovas majority, was both a viola-
tion of the separation of powers and a failure by the judiciary
to do its job." The core judicial duty is to “say what the law
is"®—so said Chief Justice John Marshall in Marbury v. Madi-
son (as every attentive 1L knows).!® That duty and preroga-
tive could not be delegated,” and, as Rovas explained, giving
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deference to administrative agencies’ legal interpretations up-
sets that balance.” By permitting an agency to take legal posi-
tions that, in many instances, effectively bound the judiciary
without clearly delegated authority from the legislature or the
input of the arduous, quasi-legislative rule-making process, an
agency could cement a view of a statute it administers to the
detriment of independent judicial review.

The Michigan Supreme Court would not stand for that. At
least, not at that time.

Instead, the Rovas Court decided that the appropriate stan-
dard for reviewing agency interpretations was to give them
“respectful consideration.”® Deriving that standard from the
septuagenarian case of Boyer-Campbell v. Fry,*® the Rovas
Court explained that the “standard requires ‘respectful consid-
eration’ [of] and ‘cogent reasons’ for overruling an agency’s in-
terpretation” of the law.* Rovas further noted that “when the
law is ‘doubtful or obscure, the agency’s interpretation is an
aid for discerning the Legislature’s intent.”* But it “is not bind-
ing on the courts” and “cannot conflict with the Legislature’s
intent as expressed in the language of the statute,”* echoing a
statement earlier in the opinion that “[a]n agency’s interpreta-
tion, to the extent it is persuasive, can aid” a court’s search for
a statute’s meaning—but nothing more?! [emphasis added].

What Rovas got wrong (but mostly right)

Rowvas had its problems from the start. The rediscovery of
the respectful consideration standard occurred without much
discussion as to how the standard had been employed in the
past or its origins in and connection to later federal law. The
legal backdrop for the Michigan Supreme Court’s Rovas opin-
ion was the U.S. Supreme Court’s Chevron standard, which
counsels deference to administrative agency interpretations of
the law where a statute is silent or ambiguous and the agen-
cy’s interpretation “is based on a permissible construction of
the statute.”” But, while respectful consideration was heralded
as both anti-deference and anti-Chevron,* the two standards
were, in fact, cousins. Boyer-Campbell had plucked its respect-
ful consideration standard from United States v. Moore,* a case
in which the U.S. Supreme Court articulated reasons why a
naval officer’s interpretation of the laws that officer adminis-
ters should be deferred to.® And, in settling on its deference
standard, Chevron cited Moore as an example of authorities
showing the “considerable weight” that “should be accorded to
an executive department’s construction of a statutory scheme
it is entrusted to administer.”

Well before Rovas, Michigan courts had also struggled to
identify what precisely “respectful consideration” meant in
practice. Some decisions, like the Michigan Supreme Court
in Paye v. Grosse Pointe® an immediate successor to Boyer-
Campbell, stated clearly that it did not mean deference and
emphasized the independent judicial duty to analyze the law.*!
Others reached the opposite conclusion.*
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Given this history, it is unsurprising that the Rovas Court
also struggled to define its respectful consideration standard
to clearly convey the review that agency interpretive guid-
ance deserved. The Supreme Court said courts should “give
respectful consideration” to an agency interpretation and that
such an interpretation “will not be overruled absent cogent
reasons.”® But what did it mean? To respectfully consider was
plainly not deference. Yet did not the second half of the Rovas
formulation—that courts should not “overrule” an agency’s
legal position “without cogent reasons”—essentially require
deference? Or did it simply express the obvious point that
courts should not reject agency interpretations without rea-
sonable cause? The standard was difficult to comprehend.

Despite these flaws, the core concept the Court deployed
in Rovas was both constitutionally correct and crucial to the
rule of law: the judiciary must say what the law is.** That job
does not belong to the executive whose core job description
is to “faithfully executle]” the law adopted by the legislature.®
The separation of powers required by the Michigan Constitu-
tion* demands that an independent judiciary guard its core
function with the same vigilance the Court has employed in
guarding other judicial functions.”’

The judiciary certainly can (and should) consider an ad-
ministrative agency’s legal position and may find it persuasive.
But it should not surrender its judgment in the face of mere
ambiguity or lack of clarity. After all, legislative ambiguity and
lack of clarity is the stuff of good appeals—the type of case
that should (and does) make it to the upper echelons of Mich-
igan’s judiciary, especially when the executive branch cannot
be bothered to promulgate a rule indicating its view of the
law. The Michigan APA, likes its federal counterpart, seeks
to impose democratic inputs and rule-of-law standards on
agencies.® Encouraging the circumvention of the APA merely
blesses undisciplined agency behavior and undermines not
only separation-of-power principles but also the APA. So the
core idea in Rovas was right: the judiciary should hear an
agency out—even listen especially carefully to an organiza-
tion that routinely applies a law—but it should not concede
the basic duty and expertise of the judiciary.

Frame that standard as respectful consideration. Or say
instead that agency guidance is non-binding but persuasive
authority. The point is that the courts must exercise indepen-
dent judgment. They may adopt the views of administrative
experts if those views are convincing. Yet they can rely on no
one else to resolve a tough legal question.

Where we are now:
“Rovas is dead, long live Rovas

|Il

With some courts emphasizing the second half of the Boyer-
Campbell standard—that an agency interpretation should not
be overruled without cogent reasons—the anti-deference
Rovas has transformed into a deference standard.

[T]he core concept the
Court deployed in Rovas
was both constitutionally
correct and crucial to the
rule of law: the judiciary
must say what the law is.

The first move away from anti-deference principles of
Rovas was the Michigan Supreme Court’s unsigned memo-
randum opinion in Younkin v. Zimmer® There, an injured
worker challenged a decision by the Department of Licensing
and Regulatory Affairs (LARA) to hold hearings in Lansing
when he lived “about 70 miles” away in Genesee County and
the statute required hearings to “be held in the locality where
the injury occurred.”® Because the LARA director had de-
fined a “locality” as a “district” or “definite region,” the Court
applied Rovas.*' After noting the director’s position was con-
sistent with some dictionary definitions, the Court observed
that “[bJecause defendants’ interpretation does not ‘conflict
with the Legislature’s intent as expressed in the language of
the statute’...there are no...‘cogent reasons’ to overrule it.”*

Younkin might be viewed as consistent with Rovas on first
glance: the Court reviewed the statute’s text. But, on closer
inspection, Younkin did not merely consider agency guid-
ance as persuasive. Instead, it deferred to LARA on the rea-
soning that the agency’s decision was not clearly in “conflict
with...the language of the statute”—it was one of several
permissible readings of the statute.”® Therefore, “there [were]
no...‘cogent reasons’ to overrule it.”* In doing so, Younkin
seemed to mimic Chevron, but framed the questions in the
inverse. Chevron first asks, “Is the statute silent or ambigu-
ous?” and then asks, “Is the agency’s interpretation reason-
able?”® In Younkin, the Michigan Supreme Court seemed to
ask, “Is the agency’s interpretation unreasonable?” and, if not,
then, “Does the statute give us a clear reason not to accept
it?” (i.e., is it ambiguous?)

Michigan’s lower courts have reached similar results, such
as in the case of Andersons Albion Ethanol LLC v. Dep’t of
Treasury.*® Faced with a quagmire about how to apply a stat-
utory formula that yielded a mathematically impossible re-
sult, the Court of Appeals cited Rovas and, referring to pre-
Rovas caselaw, noted that it was required to give some level
of “deference” to the Treasury’s interpretation.”” Relying on so-
lutions the legislature adopted in other acts to address similar



problems and the general purpose of the act in question, the
Court ultimately upheld the Treasury’s position because its
“interpretation of [the act] was not contrary to statute” and the
lower tribunal thus “lacked cogent reasons to overturn it.”%

Despite Younkin and Andersons Albion Ethanol, some
Court of Appeals opinions have reached opposite conclu-
sions. Relying more on the principles underlying Rovas than
on the cogent reasons formula, these panels rejected agency
guidance in favor of independent statutory review. What
lawyers can expect when an agency interpretation is at play
in their case—a deferential application of Rovas or adherence
to its anti-deference principles—thus appears to depend more
on the court panel than on a clear principle.

Conclusion

Michigan law is confused about how to treat administra-
tive agency legal interpretations. Though Rovas sought to
resolve that confusion, the tension between its clear princi-
ples and unclear standard has only furthered it. The Michigan
Supreme Court should step in once more to decide whether
Michigan law demands independent judicial review or simply
calls Chevron by another name. B
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