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At a Glance
Why do liberties understood by  
most Americans as inviolable 
unalienable rights increasingly face 
constitutional irrelevance? Why are 
other previously prohibited activities 
now deemed human rights cloaked  
with constitutional protection? One’s 
jurisprudential view determines their 
perception of law, liberty, and 
constitutional governance.
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Personal and historical experiences tell us Thomas Jef-
ferson’s warning rings true. The basic reason for the 
phenomenon — the human yearning for power — is 

similarly uncontroversial. Because liberty and the rule of 
law hang in the balance, however, the mechanics regard-
ing that yearning merit continuing scrutiny and discussion.

What image of humankind do judges and others holding 
power embrace and how does it influence their determina-
tions concerning life and liberty interests? This author believes 
that variations in these views — specifically, the increasing 
shift from an objectivist, spiritually informed view to a materi-
alistic, morally relative outlook — is a critically important com-
ponent of the liberty drift Jefferson decried.

Many, if not most, framers of the U.S. Constitution viewed 
God as the source of life and liberty. The Declaration of Inde-
pendence clearly reflects that view:

We hold these truths to be self-evident, that all men are cre-
ated equal, that they are endowed by their Creator with cer-
tain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness. That to secure these rights, 
Governments are instituted among Men, deriving their just 
powers from the consent of the governed.2

The core of the framers’ understanding is revealed in Noah 
Webster’s seminal dictionary published in the infancy of the 
republic. Webster defined “unalienable” as “something that 
cannot be legally or justly alienated” and “right” as

accordant to the standard of truth and justice or the will 
of God. That alone is right in the sight of God, which is  

consonant to his will or law; this being the only perfect stan-
dard of truth and justice . . . that is right which is consonant to 
the laws and customs of a country, provided these laws and 
customs are not repugnant to the laws of God. . . .3

We see the promise of the Declaration of Independence 
embodied in the structure and text of the Constitution. The 
Constitution’s framers make clear that we the people delegate 
power to the government to secure our freedom while ex-
pressly limiting government’s exercise of power in ways that 
deprive citizens of their unalienable life and liberty interests.4 
Thus, humans grant limited powers to the institution of gov-
ernment; government (including the judiciary) does not grant 
liberties to individuals. Moreover, unalienable life and liberty 
interests further limit exercise of government power.

Today, the views of the Constitution’s framers differ greatly 
from the views of many of the nation’s current governing au-
thorities. Unalienable rights, long thought of as inviolable 
absolutes, increasingly clash with government power.5 Seem-
ingly operating with constitutional authority, unelected judges 
boldly diminish and actively redefine constitutional liberty.6 
At the same time, legislative and executive authorities promul-
gate and enforce policies inconsistent with the notion that un-
alienable liberty exists as a limit on the exercise of governmen-
tal power.7 Rejecting the moral absolutes of unalienable rights, 
present-day judges and government authorities view liberty 
as subjective, alienable, evolving, and morally relative.8

Why do liberties understood by most Americans as invi
olable, unalienable rights increasingly face constitutional ir-
relevance? Why are other previously prohibited activities now 
deemed human rights and cloaked with constitutional pro-
tection? Some suggest the answer lies in understanding the 
panoply of approaches to interpreting the Constitution.9 To be 
sure, such approaches attempt to analyze exercises of govern-
ment power and the impact of liberty interests on such power. 
The threat to unalienable life and liberty interests from gov-
ernment authorities and the courts, however, is better under-
stood in terms of the jurisprudential lens through which those 
in power view the Constitution; the jurisprudential view one 
uses determines not only how one views constitutional inter-
pretation but also how one perceives law, liberty, and consti-
tutional governance.

Unalienable jurisprudence:  
An inviolable objective standard

The framers saw human laws as reflections of divine or 
natural law. Such laws may be just or unjust depending on the 
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“The natural progress of things is for liberty to yield and government to gain ground.” 1

— Thomas Jefferson
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ultimately what we must mean when affirming that we are a 
government of laws, not of men.19 The tasks of government 
are, according to this worldview, premised on a morality that 
predates and transcends that government itself.

If one desires to know whether a law or judicial opinion 
is genuine law, we must have some standard against which to 
measure the law or opinion other than the law or opinion 
itself.20 Blackstone observed that when judges erroneously 
opine about law and later correct the error, the original opin-
ion was never law in the first place.21 Other authors have ob-
served that Blackstone’s conviction to the objective nature of 
law was rooted in the concept of immutable divine standards, 
not arbitrary, man-made rules.22 This objective truth viewed 
through an unalienable jurisprudential lens is seen as worthy 
of serving as a standard because it corresponds to reality and 
conforms to fundamental laws of logic.

The idea of an objective higher law dominated Western legal 
history until Darwinian evolution nudged such views to the 
side in favor of a subjectivist, humanistic legal philosophy.23

Alienable jurisprudence: Substituting evolving 
subjective moral relativism for the inviolable 
objective standard

Contrasting the worldview in which lawmakers perceive a 
sacred, objective standard for life and liberty is an alienable 
jurisprudential lens through which contemporary legal minds 
deem into existence evolving laws and fundamental liberties 
with a subjectivist, humanism-centered worldview. Viewed 
through this lens of moral relativism, individuals determine 
whether liberty exists based on circumstance and personal 
convenience or autonomy and — without looking to any ob-
jective standard of right or wrong — create law accordingly.24 
Law, as viewed through this subjectivist lens, holds no moral 
absolute value as an objective standard; instead, it is seen as 
a “temporally and spatially conditioned phenomenon” that is 
“subject to historical change” as desired.25

clarity with which they reflect those standards.10 The purpose 
here is not to entertain in any substantial way the analytical 
battles involving the many facets of natural law, divine or oth-
erwise. To be sure, however, when natural-law theory dom
inated Western legal philosophy, American judges, lawyers, 
and scholars recognized God’s existence and referred to his 
natural law as a source of our law and rights and the U.S. Su-
preme Court often cited the writings of natural-law scholars.11

Likewise, to the Constitution’s framers, God’s truth was 
self-evident; he endowed all human beings with unalienable 
rights.12 These framers were, for the most part, very religious, 
informed not only by the Bible but also the writings of classic 
natural-law thinkers and jurists.13 Sir Edward Coke, who was 
cited by the framers, expressed the scriptural principle that 
God writes his law on our heart:

God at the time of creation of the nature of man infused into 
his heart for his preservation and direction; and this is the 
[eternal law], the moral law. . .And by this law, written God 
in the heart of man.. .before any laws written [and before any] 
judicial or municipal laws.14

Sir William Blackstone, whose “Commentaries on the Law” 
was considered the leading legal authority at the time, simi-
larly wrote on the nature of law that God, when he created 
man, “laid down certain immutable laws of human nature. . .
and gave him also the faculty of reason to discover the pur-
port of those laws.”15

In this worldview, the Creator makes truth and other moral 
absolutes evident to us; we do not create them. Moreover, the 
Creator makes us creatures; we are not the Creator and, as 
such, we are subordinate to, though certainly a part of, that 
realm of absolutes. A lawful, moral order is, in some sense, in-
herent in human nature and therefore accessible to us. There-
fore, the traditional natural-law view “asserts a person’s fun-
damental obligation (according to one’s ability) to recognize 
reality as it actually exists on its own terms — and to recog-
nize and respect the God-given (and, hence, inviolable) dig-
nity of every human being.”16

For most Americans, the traditional wisdom of our fore-
bearers is generally reliable,17 which is why it has endured. If 
the forebearers correctly perceived and expressed the truth 
of an issue, we are only able to agree with their conclusions; 
any changes we make to their findings would not be progress 
but a perversion of the truth. Clarifications, refinements to 
fit new developments, and other marginal improvements are 
frequently possible but by its very nature, truth endures — it 
does not evolve into “new truths.” The laws of moral govern-
ments operating under the rule of law reflect this principle. 
Good government is not immoral or amoral. Good govern-
ment is moral.18

Under an unalienable jurisprudential view, the good that 
government is designed to do is premised on absolute and 
objective truths, not subjective and relative feelings. That is 

Alienable jurisprudence avoids 

recognizing the real existence of 

actual good; to imply it exists 

suggests a moral absolute that 

might impede political progress.
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neutral, for that matter. In the relativist sense, it may be true 
or good or even neutral for the speaker but need not be for 
the listener, which is effectively no meaningful truth at all. 
For those using alienable jurisprudence, truth that corresponds 
to reality or conforms to fundamental laws of logic is, there-
fore, unnecessary. Author Dick Keyes notes:

[T]he cutting edge of relativism’s critique is to say that all ulti-
mate religious and philosophical beliefs are properly under-
stood not as possible sources of true knowledge about God 
or ultimate truth, but as only products of their culture’s grop-
ing to name the unnamable. But at the same time relativism 
claims for itself immunity from the force of its own critique. 
We are meant to believe that it alone is not just a product of 
the relativizing factors in its own (modern, Western, academic, 
tenure-seeking) culture, but that it is in some mysterious sense, 
objectively, timelessly true. It comes to us through an episte-
mological immaculate perception, whereby it miraculously 
escapes the acid bath of relativizing analysis . . . .28

Contemporary philosophers J.P. Moreland and William Lane 
Craig expose the ironic nature of the relativist position:

[R]elativism itself is either true or false in the absolutist sense. 
If the former, relativism is self-refuting, since it amounts to 
the objective truth that there are no objective truths. If the 
latter, it amounts to a mere expression of preference or cus-
tom by a group or individual without objective, universal 
validity. Thus it cannot be recommended to others as some-
thing they should believe because it is the objective truth of 
the matter . . . .29

For those viewing the world through a morally relative, 
alienable jurisprudential lens, interpreting the Constitution di-
gresses to an agenda-driven instrument of government power 
to achieve some preferred end — irrespective of whether that 
end comports with the will of the citizenry. In this revolt 
against reality, those in power create new rights and often 
make irrelevant, in a constitutional sense, inviolable unalien-
able rights.

The collision of the two jurisprudential views threatens the 
continued existence of America’s constitutional republic. One 
thing seems certain: compromise on any significant issues is 
unlikely. Someone once said that politics is the art of compro-
mise. If true, then compromise is conceivable on any given 
political question assuming the parties are willing to negoti-
ate in good faith. Because judges, legislators, and other gov-
ernment officials do not share the same jurisprudential views, 
they rarely (if ever) agree on the question.

Thus, two judges looking at the same facts will likely see 
two different questions depending on the jurisprudential lens 
through which they view the world. A judge using an unalien-
able jurisprudential lens might see the issue before the court as 
whether the government ought to protect the right to life of an 
unborn child, while a judge with an alienable jurisprudential 

Contrary to the foundational unalienable jurisprudence of 
the Constitution’s framers, subjective alienable jurisprudence 
cuts us off from objective reality. It has no place for divine 
standards — rather, it puts man in place of such standards. 
There is no objective truth or good; humans are the source 
of all rights and laws and concepts of truth, good, and justice. 
Subjectivist alienable jurisprudence cannot compare human 
laws to objective standards of truth, good, or justice because 
everyone defines those concepts based on their own power 
of reason (apart from any objective moral reference point.)

Alienable jurisprudence avoids recognizing the real exis-
tence of actual good; to imply it exists suggests a moral abso-
lute that might impede political progress. English author G.K. 
Chesterton recognized this more than a century ago, writing:

Every one of the popular modern phrases and ideals is a dodge 
in order to shirk the problem of what is good. We are fond of 
talking about ‘liberty’ that, as we talk of it, is a dodge to 
avoid discussing what is good. We are fond of talking about 
‘progress’; that is a dodge to avoid discussing what is good. . . .
The modern man says, ‘Let us leave all these arbitrary stan-
dards and embrace liberty.’ This is, logically rendered. ‘Let us 
not decide what is good, but let it be considered good not to 
decide it.’ He says, ‘Away with your old moral formulae; I am 
for progress.’ This, logically stated, means, ‘Let us not settle 
what is good; but let us settle whether we are getting more of 
it.’ He says, ‘Neither in religion nor morality, my friend, lie 
the hopes of the race, but in education.’ This, clearly expressed, 
means, ‘We cannot decide what is good, but let us give it to 
our children.’26

Thus, Ezekiel Emanuel, senior fellow at the Center for Ameri-
can Progress, writes:

[I]nvoking a conception of the good. . . is not possible within 
the framework of a liberal political philosophy. . . . [L]aws and 
policies cannot be justified by appeals to the good. To justify 
laws by appealing to the good would violate the principle of 
neutrality and be coercive, imposing one conception of the 
good on citizens who do not necessarily affirm that concep-
tion of the good.27

Today, we are fond of talking about neutrality; the modern 
dodge to avoid having to deal with the existence of good as 
a moral absolute. Making laws and liberty interests adhere to a 
subjective notion of neutrality while dismissing the possibil-
ity of an objective moral standard of good enables those in 
power to define law and liberty according to their evolving 
and morally relative evolving views.

Thus, under alienable jurisprudence, terms such as “truth,” 
“good,” or “justice” are treated as subjective, relativistic view-
points and not absolute standards. We cannot “know” truth or 
good so we must make it up as we go. The absurd result of this 
approach, of course, is that one who holds it (even if character-
ized in terms of neutrality) cannot claim it is true or good — or 



Michigan Bar Journal	 April 2021

Rel igious L iber t y Law  — Understanding the Cancel Constitution Culture32

10.	 See generally, Rice, Rights and the Need for Objective Moral Limits, 3 Ave 
Maria L R 259 (2005), available at <https://lawreview.avemarialaw.edu/
wp-content/uploads/2019/06/v3i1.Rice_.final2_.pdf> [https://perma.cc/
JH7Y-4G7T]; Barton, Original Intent: The Courts, the Constitution, & Religion 
(Aledo: WallBuilders Press, 2002), pp 264–265; and Crone, Assisted 
Suicide. . .A Philosophical Examination 31 USF L R 399, 423 (1977).

11.	 E.g., Helmholz, The Law of Nature and the Early History of Unenumerated 
Rights, 9 U Penn J of Const L 401 (2007); Kmiec, Natural Law Originalism  
for the Twenty-First Century — A Principle of Judicial Restraint, Not Invention,  
40 Suffolk U L Rev 383, 385, 391 (2007); and Miller, The Nobility of the 
Lawyer: The Ennobling History, Philosophy, and Morality of a Maligned 
Profession, 22 Cooley L R 209, 217 (2005). For a lucid discussion of  
divine law as natural law see VanDrunen, A Biblical Case for Natural Law 
(Grand Rapids: Action Inst, 2008); Calvin, Commentaries on the Epistle of 
Paul the Apostle to the Romans (Edinburgh: Calvin Translation Soc, 1849); 
Molot, The Rise and Fall of Textualism, 106 Columbia L R 1 (2006);  
Jones, Fundamental Dimensions of Law and Legal Education: An Historical 
Framework — A History of US Legal Education Phase I: From the Founding  
of the Republic until the 1860s, 39 John Marshall L Rev 1041, 1106–1108 
(2006); Kirk, Natural Law and the Constitution of the United States,  
69 Notre Dame L R 1035, 1038–40 (1994); and Brauch, A Higher Law: 
Readings on the Influence of Christian Thought in Anglo-American Law 
(Buffalo: William S. Hein, 2008).

12.	 Id.
13.	 Id.
14.	 Calvin’s Case, 7 Coke Rep 12 (a), 77 ER 377, 392 (1608), available at 

<http://uniset.ca/naty/maternity/77ER377.htm> [https://perma.cc/X34B-ZJTF].
15.	 Blackstone, Section II: Of the Nature of Laws in General, in Commentaries on 

the Laws of England in Four Books, vol I (Philadelphia: JB Lippincott Co, 
1893), p 46, available at <https://oll-resources.s3.us-east-2.amazonaws.
com/oll3/store/titles/2140/Blackstone_1387-01_EBk_v6.0.pdf> [https://
perma.cc/5NXD-7SML].

16.	 Assisted Suicide. . .A Philosophical Examination. These same sentiments are 
expressed in Madison, Memorial and Remonstrance Against Religious 
Assessments (1785), available at <https://founders.archives.gov/documents/
Madison/01-08-02-0163> [https://perma.cc/M58L-47TH].

17.	 Assisted Suicide. . .A Philosophical Examination.
18.	 Id.
19.	 Marbury v Madison, 5 US 137; 2 L Ed 60 (1803). John Adams embedded 

this principle in the Massachusetts Constitution in the context of establishing a 
separation of governmental powers, Massachusetts Const, part I, article XXX, 
available at <https://malegislature.gov/laws/constitution> [https://perma.
cc/FU7C-N9KQ].

20.	 Titus, The Bible and American Law, 2 Liberty Univ L R 305, 306 (2008), 
available <https://digitalcommons.liberty.edu/cgi/viewcontent.
cgi?article=1022&context=lu_law_review> [https://perma.cc/3QUS-ERXU].

21.	 Id. at 306.
22.	 The Bible and American Law.
23.	 E.g., Roe v Wade, Lawrence v Texas, 539 US 558; 123 S Ct 2472; 156 L Ed 

508 (2003), Employment Div v Smith, and Obergefell v Hodges; Zimmermann, 
Evolutionary legal theories — the impact of Darwinism on western conception of 
law, 24(2) J of Creation 108, 111 (2010), available at <https://creation.com/
images/pdfs/tj/j24_2/j24_2_108-116.pdf> [https://perma.cc/9W5S-2G32].

24.	 Id.
25.	 Evolutionary legal theories — the impact of Darwinism on western conception 

of law.
26.	 Chesterton, Heretics (Mineola: Dover Publications, 1905), p 13, available at 

<https://www.gutenberg.org/files/470/470-h/470-h.htm> [https://perma.
cc/E7JZ-VRKM].

27.	 Emanuel, Where Civic Republicanism and Deliberative Democracy Meet, 26 
Hastings Ctr Report 12, 13 (1996), available at <https://www.jstor.org/
stable/3528746?origin=JSTOR-pdf&seq=1>.

28.	 Keyes, Pluralism, Relativism, and Tolerance, L’Abri Fellowship presentation 
(1995), available at <https://www.bethinking.org/truth/pluralism-relativism-
and-tolerance> [https://perma.cc/W6UJ-QPGZ].

29.	 Moreland and Craig, Philosophical Foundation for a Christian Worldview, p 
133 (Downers Grove: Intervarsity Press, 2003).

view may see the issue as whether a woman has a right to re-
productive freedom. Compromising on the answer to a ques-
tion requires you to first agree on what the question is. If no 
agreement exists on the question, it is unlikely — if not im-
possible — for a compromise that results in a political solu-
tion or unanimous court decision.

We are amid a high-stakes jurisprudential battle over the 
character of our legal institutions. In essence, this battle is 
about defining the questions — important questions such as 
whether free exercise of religious conscience continues as a 
protected constitutional liberty of the highest order or trans-
forms into discrimination. The extent that one view prevails 
over the other will determine whether unalienable liberty re-
tains relevance as an objective limit on government action or 
whether government replaces the rights-bestowing God of 
our nation’s framers with itself, manufacturing or diminishing 
liberty according to the desires of whoever holds power. n
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