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At a Glance
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The dormant commerce clause looms in the background of the U.S. cannabis
industry. Many Michigan municipalities have enacted licensing schemes that
favor local residents over other Michiganders or out-of-state economic actors.
Moreover, Michigan, like other states, prohibits the importation of cannabis and
requires cannabis sold in Michigan to be grown and processed in the state.

This article explores how the application of the dormant commerce clause could
challenge local preferences in municipal licensing and force Michigan and other
states to accept imported cannabis into its licensed marketplace.

Authors’ note: Since the writing of this article, the United States
District Court for the Eastern District of Michigan issued a tem-
porary restraining order against the City of Detroit for its ordi-
nance regulating licensing for recreational marijuana shops,
[finding that it likely violates the dormant commerce clause.

he federal dormant commerce clause is an issue lurk-

ing silently in the background of the Michigan cannabis

industry.! Under the dormant commerce clause, states
cannot enact economic protectionist laws that favor in-state
products, services, or residents over out-of-state interests. This
article explores the application of the dormant commerce
clause doctrine to the cannabis industry, how it could be ap-
plied to municipal ordinances granting local residency prefer-
ences, and how the doctrine could affect the state’s budding
cannabis industry if the federal government decriminalizes,
reclassifies, or legalizes cannabis.

The state of Michigan’s cannabis industry

Many Michigan municipalities have enacted licensing
schemes that favor local applicants or companies with local
ownership.? This is routinely done through merit-based scor-
ing which grants local residents and locally owned businesses
additional points non-resident applicants are ineligible to re-
ceive. An even more extreme version of this preference can
be seen in Detroit, which recently amended its ordinance to
allow for adult-use licensing. Detroit’s ordinance specifically
reserves at least 50 percent of its adult-use cannabis licenses
for companies that are majority owned by long-time city resi-
dents.* These regulatory schemes serve to give an edge to local
companies and residents over out-of-state operators who lack
local ownership. These schemes are ripe for challenge under
the dormant commerce clause.

Additional regulatory barriers prevent out-of-state canna-
bis producers from selling in Michigan. Michigan, much like
other states which have legalized cannabis, requires all can-
nabis products to be produced at licensed facilities within the
state’s borders.’ This type of restriction is in part due to the
current classification of non-hemp cannabis as a controlled

substance and limitations placed upon interstate commerce
involving such substances.®

The trend among Michigan cannabis companies is verti-
cally integrating their operations. This has given rise to con-
struction of hundreds of indoor cultivation facilities and a
growing number of outdoor and greenhouse cultivation oper-
ations. The question then becomes, what if federal legislation
opened up the industry such that cannabis products could
travel freely across state lines?

Such a scenario may not bode well for Michigan cultiva-
tors, who would be at a competitive disadvantage compared
to states with more suitable climates and year-round sun-
shine.” This competitive disadvantage may extend beyond just
outdoor and greenhouse cultivation. States such as California
and Colorado, which both receive approximately 300 days of
sunshine a year, can better utilize affordable solar energy for
more efficient indoor cultivation. Moreover, countries such as
Colombia could likely produce cheaper cannabis than even
California due to a combination of advantageous weather con-
ditions and lower labor costs.

As a result, breaking down state and national borders
would result in winners and losers, with cultivation moving
toward areas with lower production costs. Given Michigan’s
notoriously gloomy winters and the possibility of climate
change legislation levying carbon taxes or additional reg-
ulations on energy-intensive indoor cannabis facilities, the
state’s cultivators could be at a substantial disadvantage
should the cannabis industry open to interstate and interna-
tional commerce.

Applying the dormant commerce clause
doctrine to the cannabis industry

As the U.S. Court of Appeals for the First Circuit succinctly
stated, the dormant commerce clause prohibits “protectionist
state regulation designed to benefit in-state economic interest
by burdening out-of-state competitors.”® Two tests determine
whether a state or local law violates the clause.

Laws that explicitly discriminate against out-of-state eco-
nomic interests are generally found to directly violate the
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dormant commerce clause “unless [the regulation] furthers a
legitimate local objective that cannot be served by reason-
able nondiscriminatory means.”® On the other hand, laws that
“regulate...evenhandedly and halve] only incidental effects
on interstate commerce” will pass scrutiny “unless the bur-
den imposed on [interstate] commerce is clearly excessive in
relation to the putative local benefits.”*

However, one important exception applies where Congress
has expressly authorized a state to enact such a law. In that
case, the clause would not apply because Congress has exer-
cised its powers, meaning the matter is no longer dormant."

Regarding cannabis, there are two important scenarios
where the dormant commerce clause can come into play. The
first involves licensing schemes that favor in-state or munici-
pal residents over out-of-state residents. The second deals with
regulatory schemes that require in-state production of can-
nabis products. Both scenarios apply to numerous state and
municipal laws already on the books.

The dormant commerce clause and
municipal residency requirements

In the first scenario, states and municipalities seek to dis-
criminate against out-of-state cannabis companies and their
owners. It is becoming increasingly common for municipalities
and states to enact licensing schemes that discriminate — or
in some cases entirely prohibit — nonresidents from owning
or controlling cannabis business licenses. This type of regula-
tion was reviewed in 2019 by the U.S. Supreme Court in Ten-
nessee Wine and Spirits Association v. Thomas. In that case,
two out-of-state businesses challenged Tennessee’s residency
requirements for liquor store licenses. The Court found that
Tennessee discriminated against nonresident economic actors
and the state’s claim for such discrimination was not narrowly
tailored to advance a legitimate local purpose!?

Even more recently, the dormant commerce clause was
used to challenge a Maine law that required Maine residents
to own a controlling interest in the state’s newly issued adult-
use cannabis licenses.”® In the complaint filed against the state,
an out-of-state cannabis business challenged the residency re-
quirements, claiming that Maine’s “Residency Statute violates
the dormant Commerce Clause...by explicitly and purpose-
fully favoring Maine residents over non-residents.”* The state
eventually settled the case by agreeing to no longer enforce
the residency statute against out-of-state interests.

The same plaintiff that successfully challenged Maine’s resi-
dency statute also obtained a preliminary injunction against
the city of Portland, Maine, from enforcing a municipal licens-
ing scheme that favored its residents.” In that case, the city of
Portland argued that the dormant commerce clause did not
apply because Congress’s passage of the Controlled Substances
Act demonstrated its intent to regulate cannabis under the
commerce clause and Congress “chosle] to prohibit it.”!® The

trial court disagreed with this argument, finding that “although
the Controlled Substances Act criminalizes cannabis, it does
not affirmatively grant states the power to burden interstate
commerce in a manner which would otherwise not be permis-
sible.”” The city also argued that its ordinance served legiti-
mate local purposes because the local preferences “ensure[d]
that the City understood the amount and quality of oversight
and could easily verify past violations.”"® Again, the trial court
rejected this argument, finding that Portland’s claimed “legiti-
mate interest” lacked “concrete record evidence” and further
characterized the city’s claim as to the “amount and quality of
oversight” as being “mere speculation.””

Here in Michigan, more municipalities are looking to favor
its residents in their licensing process. No municipality has
gone quite as far in this regard as Detroit. The city’s newly
amended adult-use ordinance grants a minimum of 50 per-
cent of its adult-use cannabis licenses to companies whose
majority owners are long-time Detroit residents; the ordinance
also provides discounted fees and land-bank properties for
what it calls “legacy” applicants.?

This licensing scheme is already under scrutiny in Michi-
gan’s courts. A complaint was recently filed against the city
by a longtime Detroit resident who did not qualify for leg-
acy status. The plaintiff in that case, who lived in nearby
River Rouge and resided out of state for a time, claims that
both locations were disproportionately impacted by the fed-
eral war on drugs. In a supporting brief, the plaintiff argues
that Detroit’s licensing scheme consists of little more than
“naked economic protectionism” designed to favor certain
“legacy Detroiters” over everyone else and that, despite its
claims, the ordinance is not reasonably tailored to advancing
the goal of promoting “social equity.”*

In places such as Detroit, the question becomes whether
the city’s stated purpose for the local preference — that its
residents have been disproportionately impacted by the war
on drugs and have been historically excluded from own-
ership opportunities because of it — would be considered a
legitimate interest that could not be served by reasonable
non-discriminatory means.

While few would argue that providing opportunities to
those who have been disproportionately impacted by the war
on drugs is not a legitimate interest, out-of-state companies
could argue there are non-discriminatory means to reach that
goal, including Michigan’s current social equity program.** For
example, out-of-state residents who have been disproportion-
ately impacted by the war on drugs may be excluded from
ownership opportunities, as was the case of the plaintiff in
Lowe v. City of Detroit.” Further, plenty of Detroit residents in
wealthier areas of the city may not have been disproportion-
ately impacted or may have been provided ownership oppor-
tunities in the industry. Since Detroit could have found an-
other way to achieve its legitimate goals, it could be argued
that its residency preference could have been better served



by factors unrelated to residency such as income tests, convic-

tion for drug crimes, or other means.

The dormant commerce clause
and interstate transport

The second scenario, and the one most formidable for
Michigan cultivation companies, would be application of the
dormant commerce clause to the state’s current sales require-
ments. Under state law, all cannabis sold in Michigan provi-
sioning centers and retailers must be produced at a Michigan-
licensed cultivation or processing facility.?* For now, cannabis
companies are likely unable to successfully challenge cur-
rent state regulatory schemes because “[dJormant Commerce
Clause restrictions apply only when Congress has not exer-
cised its Commerce Clause power to regulate the matter at
issue.”® In relation to cannabis, the Controlled Substances Act
and federal drug trafficking laws* could be seen as regulat-
ing the interstate transport of drugs, meaning the issue is not
dormant and the clause does not apply.”’

Under the Controlled Substances Act, Congress has chosen
to prohibit interstate and intrastate transportation of cannabis.
However, this is not likely to remain the case forever. For ex-
ample, the Marijuana Opportunity Reinvestment and Expunge-
ment Act of 2020, or MORE Act, is currently being reviewed
by the Senate. While this bill is slowly moving through Con-
gress, it may be the first real step toward federal legalization;
the MORE Act would remove cannabis from the list of con-
trolled substances and establish a federal tax on cannabis,
among other items. However, it would not legalize canna-
bis altogether. Instead, each individual state would be able to
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While Michigan
would almost
certainly be able
to maintain its
own strict testing
requirements through
its retained police
powers, that does
not mean all
regulations would
pass constitutional
muster.

utilize its retained police powers to prohibit cannabis under
its respective laws. In other words, the MORE Act does not
specifically legalize cannabis, but Congress would repeal its
federal illegality.

Passage of the MORE Act or similar legislation may expose
the Michigan cannabis industry to future dormant commerce
clause challenges brought by out-of-state cannabis producers.
While Michigan would almost certainly be able to maintain
its own strict testing requirements through its retained police
powers,” that does not mean all regulations would pass con-
stitutional muster. This could lead to the state no longer be-
ing able to limit its licensed provisioning centers and retailers
from selling only Michigan-produced cannabis products. Non-
discriminatory measures would need to be implemented to
appease out-of-state companies looking to expand.

For a dormant commerce clause challenge to be success-
ful once cannabis is removed from the list of controlled sub-
stances, recategorized, or federally legalized, an out-of-state
cannabis producer would need to establish that the state’s
requirement does not further a legitimate objective that can-
not be served by reasonable non-discriminatory means. Here,
it is difficult to imagine a legitimate state objective that would
survive this heightened level of scrutiny. Many of the potential
arguments that could be made were shot down by the U.S.
Supreme Court in the aforementioned Tennessee Wine and
Spirits case.®

However, if the MORE Act is ratified by Congress, courts
may struggle to determine whether the matter of cannabis
transportation has been federally decided or if states may con-
tinue to maintain siloed regulatory systems through Congress’s
delegation of its commerce clause powers to the states. The
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version of the MORE Act introduced by now Vice President
Kamala Harris in 2019 contained no such authorization or ex-
plicit delegation. Thus, passage of the MORE Act or similar
legislation could open the proverbial floodgates for out-of-state
cannabis products to enter Michigan’s licensed market.
There is a chance that federal legislation reclassifies, de-
criminalizes, or legalizes cannabis and explicitly delegates
Congress’s commerce clause power over cannabis to individ-
ual states. If such a law is passed, states like Michigan would
be able to continue with their current approach to the mar-
ket. In this scenario, Michigan could choose to allow out-of-
state cannabis into its licensed system or continue to require
all cannabis products to come from state-licensed facilities.

Conclusion

By allowing such specific residency preferences and re-
quirements, Michigan and its municipalities have potentially
exposed themselves to future dormant commerce clause chal-
lenges from out-of-state economic interests. In addition, with
federal reform of cannabis on the horizon, Michigan cultiva-
tors may need to prepare for the interstate transport of can-
nabis. For highly efficient cultivators, this may present an op-
portunity to expand their customer base to other states and
possibly other countries. For many, however, this represents
a threat to their business models due to increased competi-
tion from out-of-state businesses in locations more suitable
for cannabis cultivation. m
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