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With the heydays of marijuana activism likely over in
Michigan after the legalization of marijuana, might
“green” politics offer fertile ground in the larger debate
over the proper role of the administrative state?

fter surviving a sea change in marijuana policy, law-

yers in this practice area may have to ready them-

selves for an entirely different debate. Recent events
have some in the legal and policy circles ringing panic alarms
over a creeping fear that the administrative state has sup-
planted the rule of law.

There are common constitutional challenges to the alleged
plenary power enjoyed by regulatory agencies. One is that
broad grants of authority to agencies amount to transferring
legislative power to the executive branch. Another is that agen-
cies have become powerful enough to act independently from
the executive branch. Finally, some argue that modern judi-
cial doctrines of deference violate due process. Antagonists
usually blend policy arguments with their claims, arguing that
agencies are prone to influence from special interests or that
the supposed competency or expertise of regulators is over-
stated. Among this group, the consensus is that unless the
legislative branch is required to delineate specifically its dele-
gations of authority to agencies, the administrative state be-
comes an unaccountable social planner and representative
democracy is a hollow sideshow.

With these challenges simmering, and on the heels of
Gundy v. US,! professors Cass Sunstein and Adrian Vermeule
released “Law and Leviathan: Redeeming the Administrative
State,”? dismissing these fears as “New Coke,” a comparison
to Sir Edward Coke, the storied and preeminent 17th century
jurist who is arguably the godfather of judicial review for his
decision in the Bonham case.? To Sunstein and Vermeule, the
powers currently enjoyed by the administrative state are not
only constitutionally sound and pragmatically essential to pub-
lic welfare, but rulemaking under the Administrative Proce-
dures Act represents a significant achievement in modern pub-
lic administration. According to Sunstein and Vermeule:

“[t]hose who embrace the New Coke often speak for what
they see as the original meaning of the Constitution... These
contemporary fears are clearly prompted by continuing rejec-
tion, in some quarters, of the New Deal itself.”*

Indeed, debates over the institution trace back to Roscoe
Pound, who gained notoriety in the early 20th century by
arguing common law had become inadequate — if not

obsolete — to govern the complexity of social and economic
affairs during the Industrial Revolution.> However, Pound
later abandoned his youthful ideals to a degree,® perhaps af-
ter serving on the Wickersham Commission formed by Presi-
dent Herbert Hoover during the waning years of Prohibition
to study alcohol, policing, prisons, and the judiciary.” By
1931, Americans were fully engaged in the “wet” politics of
Prohibition repeal and the promise of the New Deal; when
the commission released its recommendations, they were met
with public derision. As popular writer and Detroit native
Daniel Okrent concludes in his New York Times bestseller
“Last Call: The Rise and Fall of Prohibition,” “there were sev-
eral reasons why the ideological coloration of the national
Democrats began to change so rapidly starting in 1928, but
a critical one was rooted in the (presidential) campaign of
Al Smith (Ed. Smith, a four-term governor of New York, was
staunchly anti-Probibition.) By openly waving the ‘wet’ flag,
a man who had emerged from the nation’s most notorious
machine had initiated the radical reinvention of his soon-to-
be-dominant party.”®

Aside from an early hiccup in the prosecution of kosher
poultry farmers in violation of New Deal economic regula-
tion written and enforced by President Franklin D. Roosevelt
in A.L.A. Schechter Poultry Corp. v. United States,’ the Supreme
Court has not invoked the nondelegation doctrine to strike
down legislation and has over the following 80 years shaped
the intelligible principle standard, requiring courts to defer
to both an agency’s interpretation of any ambiguity in an au-
thorizing statute' and its interpretation of the regulation."
While they have no objection to the status of the doctrine,
Sunstein and Vermeule structure “Law and Leviathan” not to
defend the standard, but to offer a reconceptualization of
jurisprudence demonstrating the functional role courts serve
in erecting “surrogate safeguards” that shape the boundaries
of administrative authority.'?

“First best theories of constitutional law”

To Sunstein and Vermeule, the ideals of separation of pow-
ers are merely “first best theories of constitutional law” and
modern practitioners must come to recognize that when courts
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In 1985, after the Coca-Cola Co.
altered the formula of its flagship
soda and introduced the iteration as
New Coke, the company received
thousands of letters criticizing the
decision. The phrase “the worst idea
since New Coke” entered the lexicon.

review administrative action, it is to “find accommodations
on which ‘opposing social and political forces [may] come to
rest.””" They use as an example the Gundy case, where the
Sex Offender Registration and Notification Act (SORNA) sur-
vived a nondelegation challenge to provisions authorizing the
attorney general to “prescribe rules” and “specify the applica-
bility” of those rules “as soon as feasible.”** Justice Neil Gor-
such’s sweeping dissent determined that SORNA had endowed
the attorney general alone with power to both write and en-
force a criminal code at his leisure, and that the majority opin-
ion demonstrated the urgent need to return to upholding
agency conduct only where Congress assigns executive re-
sponsibilities and legislative-like power is limited to filling in
the minutiae of regulated areas.” In turn, Sunstein and Ver-
meule challenge readers to consider whether or how the out-
come would be different if judicial review were limited to
agency conduct challenged to be arbitrary and capricious un-
der the Administrative Procedures Act'® or whether administra-
tive policy would lose its internal morality under legal philoso-
pher Lon Fuller’s eight precepts of a legitimate system of laws."”

This author suggests that these discussions offer high
ground for appreciating the mushrooming political economy
of regulated marijuana in Michigan. Sunstein and Vermeule
may be right that the legislative branch has lost its place as the
fulcrum for balancing social interests; outside of passing the
Medical Marihuana Facilities Licensing Act'® and criminaliz-
ing possession of marijuana in the cabin of an automobile —
which was later invalidated by the Michigan Court of Ap-
peals’ — the state legislature has largely ignored the marijuana
constituency since passing the Michigan Medical Marihuana
Act (MMMA) in 2008. Perhaps having grown dissatisfied with
legislative inaction and the courts’ narrow construction of the
MMMA, citizens initiated the Michigan Regulation and Taxa-
tion of Marihuana Act (MRTMA),? which passed by popular
vote in 2018. This time, however, the statute delegated all au-
thority “necessary to implement, administer, and enforce the
Act” to an administrative agency.?!

Reorganization of executive authority in Michigan

Shortly after taking office, Governor Gretchen Whitmer
restructured the Department of Licensing and Regulatory Af-
fairs (LARA) and created the Marijuana Regulatory Agency
(MRA), consolidating all executive authority under the MMMA,
MRTMA, and the Medical Marijuana Facilities Licensing Act
(MMFLA) under one roof.??

Up until the reorganization, the public perception was that
the administration of Whitmer’s predecessor, Rick Snyder, pre-
ferred a “slow rollout,”* so removing the perceived bottleneck
of the MMFLA board delighted most applicants. However,
since the MRA took control over legalization,*' the marketplace
has become dominated by large-scale businesses. Although
the language in the MRTMA permits the agency to “issule]...
additional types or classes of state licenses to operate marijuana-
related businesses, including licenses that authorize. .. limited
cultivation (emphasis added),”® the MRA quickly created an
excess grower license allowing the holder of five adult-use
Class C grower licenses (a total of 10,000 plants) to expand
limits by 2,000 plants for every excess grower license attained
without limit.?** Even if MRTMA had been written to create a
grassroots marketplace, courts under the present intelligible
principle doctrine would be unlikely to challenge the MRA’s
economic regulations and policies.

After one full year of adult-use marijuana, so-called legacy
participants still hope for inclusion under the MRTMA’s social
equity component. Recently, the Racial Equity Advisory Work-
group (REAW) recommended that the MRA offer a micro-
business license allowing holders to keep up to 300 flowering
plants, purchase plants directly from caregivers, and sell fin-
ished marijuana directly to adults.”” Further, the REAW asks
that the MRA create and oversee an intrastate equity-sales plat-
form accessible only to a specified subset of participants.®
These recommendations comport with the MRTMA’s stated
goal of curbing unlicensed activity, but are contrary to the
chosen mood of legalization by the MRA thus far.

But the MRA may have no choice should it seek to capture
unlicensed revenues and collect tax receipts. Under the dy-
namics of legalization and regulations created by the agency,
the market has never been better for most unlicensed par-
ticipants. Consider that every residence is authorized by the
MRTMA's plain statutory language to grow 12 marijuana plants
for adult use and formerly suspicious conduct likely no longer
meets probable cause to attain a search warrant.? Moreover,
criminal investigations and prosecutions virtually stopped
after LARA began specifically allowing licensed facilities to
source marijuana directly from medical marijuana caregivers®
even though courts have routinely held that caregivers’ trans-
fer of marijuana to anyone other than their patients is ille-
gal® While this practice ended late last year, this is precisely
the space the REAW would like to fill with microbusiness
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licensees and the approximately 30,000 registered caregivers
under the MMMA.*

While there are many unresolved issues of law, a significant
unknown is when criminal conduct should be prosecuted un-
der the felony provisions of the Michigan Public Health Code
or the significantly weaker penalties of the MRTMA. With the
unlicensed marijuana market likely comparably sized to the
regulated market and with the formidable competition posed
to new entrants by the sheer scale of excess growers created
by the MRA, many actors have likely opted to continue tak-
ing their chances with law enforcement and local courts. Af-
ter all, becoming licensed doesn’t immunize individuals from
being criminally prosecuted. Most in the industry know the
saga of Sweet Leaf — once the largest licensed dispensary
chain in Colorado — that was shuttered and had its 26 state
licenses revoked after it was caught allowing customers to
exceed daily purchase limits.** Roughly a dozen Sweet Leaf
employees were criminally charged, and its owners were sen-
tenced to a year in prison on racketeering convictions.

As the MRA continues to work toward finding a viable bal-
ance between diverse actors and their interests, the more fa-
miliar New Coke story may offer more insight. In 1985, after
the Coca-Cola Co. altered the formula of its flagship soda and
introduced the iteration as New Coke, the company received
thousands of letters criticizing the decision.* The phrase “the
worst idea since New Coke” entered the lexicon. Within three
months of New Coke’s introduction, the company reintro-
duced the original formula as Coca-Cola Classic.*

While it’s likely too soon to look at the $3 billion sales
projections often cited by regulated marijuana advocates and

Should the MRA
only serve up a

New Coke strain of
marijuana policy and
licensed enterprise
starts to noticeably
sag, it seems likely
that calls for the
Michigan legislature
to become more
involved in the state’s
marijuana marketplace
will ensue.

the MRA?Y with skepticism, even after marijuana businesses
were declared essential under Gov. Whitmer’s COVID-19 or-
ders and legalized states reported marijuana-related windfalls
under COVID-19 policies, revenues in Michigan fell just short
of $1 billion.* While the regulated market includes both medi-
cal and adult use, Michigan’s Department of Treasury, which
had anticipated $97.5 million in marijuana-related tax reve-
nues in 2020, was only able to collect $31 million through
the 10 percent adult-use marijuana excise tax.

Meanwhile, appellate courts continue to narrow the scope
of medical marijuana caregiver protections afforded under
the express-initiated language of the MMMA. Last year, the
Michigan Supreme Court published DeRuiter v. Township of
Byron to the delight of attorneys who have long argued that
municipalities have had significant authority over the con-
duct of medical caregivers through their traditional powers of
zoning and use standards despite immunity protections un-
der the MMMA. " And earlier this year in Township of York v.
Miller, the Michigan Court of Appeals reversed a declaratory
judgment for a caregiver against a municipality and upheld a
provision in a municipal ordinance banning outdoor growing
despite language in the MMMA that plainly contemplates out-
door growing.*?

Conclusion

While the days of marijuana activism are likely over in
Michigan, the politics and policy of marijuana is still young. As
the Gundy dissent holds the interest of those questioning the
role of administrative government, they may not need look to
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the century-old transformative policies of the New Deal, but
today’s evolving marijuana law and regulation. Should the
MRA only serve up a New Coke strain of marijuana policy and
licensed enterprise starts to noticeably sag, it seems likely that
calls for the Michigan legislature to become more involved in
the state’s marijuana marketplace will ensue. Indeed, the MRA
is currently circulating drafts of an expansive bill that would
codify its authority, consolidate the recreational and medical
markets, expand funding for licensing substance-abuse disor-
der and law-enforcement programs, and more. Should the les-
sons of “wet” politics hold, the future of administrative power
may rest in “green” politics. Accordingly, those concerned with
the role of the administrate state would do well to acquaint
themselves with the strange world of marijuana policy. m

- Shyler Engel is a solo practitioner in Shelby
Township.
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