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f you are of a certain age, you may recall building model

airplanes out of balsa wood or plastic when you were a

kid. Maybe you even installed a small liquid-fueled motor
and radio-controlled servos (small motors that move flight
controls) operated by a hand-held transmitter. In the last dec-
ade, radio-controlled (RC) hobby aircrafts have been all but
replaced by small, unmanned aircraft systems — more com-
monly known as drones. The boom in drone use has resulted
in many new operators facing civil penalties and criminal
charges for unknowingly violating local or Federal Aviation
Administration (FAA) regulations.

At a Glance

The boom in use of small, unmanned
aircraft systems — more commonly
known as drones — has resulted in many
new operators facing civil penalties
and criminal charges for unknowingly
violating local or Federal Aviation
Administration regulations.

This article explores the most common FAA regulations
drone operators violate, how violations come to the FAA’s at-
tention, how the FAA enforces its rules, and what drone opera-
tors should do if they find themselves on the receiving end of
an FAA letter of investigation. Also discussed is the desire of
Michigan political subdivisions to enact drone regulations con-
trary to the state’s preemption statute.

The rise of the drones

In recent years, drones have risen in popularity. A quick
Amazon search reveals that there are drones for kids, teens,
adult hobbyists, and professionals at prices ranging from $25
to more than $1,000. Both new and existing industries have
prospered because of the unique capabilities of drones: real
estate marketing, movie production, farming, infrastructure in-
spection, augmenting emergency services, search and rescue,
insurance adjusting, surveying, and transporting medical and
consumer products have benefited from the application of
new drone technology.

What many new drone operators don't realize is that the
FAA regulates drone flights, and drones fall into the same cat-
egory as the RC aircraft we played with as kids. Both are con-
sidered unmanned aircraft, defined as an aircraft operated



without the possibility of direct human intervention from
within or on the aircraft.! Further, an unmanned aircraft sys-
tem consists of the RC airplane or the drone and the compo-
nents needed to communicate with it — such as the hand-
held transmitter or iPad or iPhone controller — and anything
else required to operate it safely and efficiently in the national
airspace system.? The primary difference between RC aircraft
and drones, aside from the technological advancements, is
that an RC aircraft must be constantly directed along a flight
path by its operator, whereas a drone can autonomously main-
tain stable flight in a hover until otherwise directed to move
by its operator.

Initially, the FAA’s categorization of drones as unmanned
aircraft was of little concern to drone operators. However, the
rise in drone popularity prompted the FAA to introduce new
requirements and regulations for drones and their operators.
For example, before 2016 there was no distinction between rec-
reational and commercial drone operators (recreational drone
operators do not fly for compensation; commercial drone op-
erators do). In 2016, the FAA required commercial drone
operators to obtain a remote pilot certificate. To qualify for
a certificate, an individual must be at least 16 years old, dem-
onstrate aeronautical knowledge by passing an FAA test, and
be vetted by the Transportation Security Administration (TSA).
A certificate also carries additional reporting and documenta-
tion responsibilities.?

Another 2016 FAA rule that may be unfamiliar to many
new drone owners is a registration requirement tied to the
weight of the drone. All unmanned aircraft used for recrea-
tional purposes weighing between 0.55 and 55 pounds, includ-
ing drones, must be registered with the FAA. This includes
most toy drones that kids receive as gifts.* However, a drone
used for commercial purposes must be registered with the
FAA irrespective of its weight. Additionally, both recreational
and commercial operators must carry proof of registration and
certification if required.

Additionally, the federal statute defining recreational flight,
49 USC 44809, was amended in 2018 to include 12 specific
requirements for a drone flight to be considered recrea-
tional . It states that recreational drone operators must do all
of the following:

1. Register the drone and mark it with the assigned reg-
istration number. They must also possess proof of regis-
tration while operating it.

2. Operate the drone in accordance with community-
based organization guidelines developed in coordina-
tion with the FAA.

3. Fly the drone for recreational purposes only.

4. Fly the drone no more than 400 feet above the ground
when in uncontrolled airspace.

July/August 2021 Michigan Bar Journal

17

5. Obtain authorization before flying the drone in con-
trolled airspace.

6. Keep the drone within an unaided visual line of sight.

7. Take an aeronautical knowledge and safety test and
carry proof of passing it

8. Refrain from flying the drone at night without required
additional equipment.

9. Give way to, and not interfere with, manned aircraft.

10. Not fly over any person or moving vehicle without
meeting certain requirements.

11. Not interfere with emergency response activities.
12. Not operate the drone in a careless or reckless manner.®

New drone operators often run afoul of 49 USC 44809 simply
because they are unfamiliar with its requirements.

Most recently, in December 2020, the FAA published a final
rule requiring manufacturers to initiate production of drones
that are remote ID-capable within 18 months.’ Remote ID tech-
nology is like an electronic license plate that allows for iden-
tification of an unmanned aircraft’s registration information
from a distance. Retrofitting existing drones with remote ID
technology will be required after an additional 12 months.
Remote ID will also broadcast the location of the operator’s
station, making identifying errant operators and subsequent
enforcement of regulations much easier for the FAA."

Finding violators, enforcing rules

So how does the FAA find drone operators who have vio-
lated regulations? Usually, the drone operators themselves tip
off the FAA by posting videos of unlawful flights to their so-
cial media accounts." The most common offenses that get the
FAA’s attention include drones flying over people or moving
vehicles, and drone flights that are obviously beyond the op-
erator’s visual line of sight. Occasionally, a video will show a
drone flying too close to manned aircraft, such as at an air
show, or a flight that is too close to a major airport hub. Drone
operators truly are their own worst enemies simply because
they are unfamiliar with current drone regulations and are all
too willing to share that unfamiliarity by publishing incrimi-
nating videos on social media.

It is important to note that as a civil agency of the United
States Department of Transportation, the FAA has no abil-
ity to criminally prosecute violators. However, the FAA can
refer criminal matters to the Department of Justice for pros-
ecution. A more common strategy for the FAA, though, is em-
ploying one of its two enforcement mechanisms: certificate
actions and civil penalties. For example, if a drone operator is
certified as a remote pilot, the FAA may sanction the operator
consistent with its Compliance and Enforcement Program.'
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Sanctions can vary from remedial training to fines and certifi-
cate revocation.

In the case of a recreational drone operator without a cer-
tificate, the FAA is typically limited to imposing civil penal-
ties. For each violation of a regulation, the FAA’s maximum
civil penalty is $1,501 and is adjusted upward for inflation
each year.”® However, each flight that runs afoul of federal avi-
ation regulations typically includes multiple violations. For
example, if a drone flies in controlled airspace without au-
thorization, the FAA will likely charge that the operator did
not fulfill all the requirements to qualify as a recreational
flight. Therefore, the first charge will be that the operator did
not hold a remote pilot certificate. The next charge will claim
the flight was operated in airspace without authorization. Fi-
nally, the FAA will charge that the operation was careless or
reckless to the point of endangering the life or property of
another. The civil penalties for these three separate violations
tally up to a total of $4,503 — and that would be the best-case
scenario. Typically, the FAA does not stop with just three viola-
tions from a single flight.

Once the FAA has decided to charge a drone operator with
a violation, it will contact the operator through a request for
an interview or a letter of investigation. Unfortunately, this
initial contact provides the drone operator with an excellent
opportunity for self-incrimination. Under the guise of informa-
tion gathering, a competent FAA inspector may be able to ob-
tain admissions from the drone operator — confirming that
he or she was the unlicensed operator of an unregistered
drone, and also confirming the location, date, and time of the
violation. And while it is true that the FAA considers a com-
pliant attitude when it formulates an enforcement strategy,
the best move for a drone operator contacted by the FAA is
immediately notifying a competent aviation attorney. An ex-
perienced aviation attorney will be familiar with the tactics
FAA inspectors employ and can intercede early to minimize
negative outcomes.

Michigan’s drone preemption statute was
specifically designed to eliminate this patchwork
of local regulation. However, litigation leading

to a statewide precedent has not yet worked its
way through the Michigan courts.

Local regulations

It is important for attorneys to know that drone opera-
tors need to be concerned with more than just the FAA. Local
governments in Michigan have also sought to enter the realm
of drone regulation within their jurisdictions. For example,
in a case that generated the attention of the drone commu-
nity worldwide, Genesee County park rangers arrested and at-
tempted to prosecute a man for flying his drone from Gene-
see County Parks and Recreation Commission property in
December 2018. The arrest was recorded on video.'" At the
time, the county had an ordinance providing that

“[n]o person shall make any ascent or descent in any bal-
loon, airplane or parachute on any land or waters adminis-
tered by or under the jurisdiction of the Commission without
first obtaining written permission from the Parks Commis-
sion or its agent or except as may be necessary in the event of

an emergency.””

However, the prosecution abandoned the case because
the ordinance did not refer to drones specifically. The parks
commission and its rangers were subsequently informed that
Michigan’s Unmanned Aircraft Systems Act'® barred the county
from enacting or enforcing an ordinance or resolution regu-
lating the ownership or operation of unmanned aircraft or
from otherwise engaging in the regulation of owning or oper-
ating unmanned aircraft.”

Despite being advised of the preemption statute, Genesee
County enacted a new ordinance specifically banning drone
flights and possession of drones on parks commission prop-
erty.”® The commission also created comprehensive require-
ments for commercial drone activity including a daily fee and
requiring a burdensome liability policy naming the commis-
sion as an insured.”” The commission’s open defiance prompted
the creation of a nonprofit organization, the Michigan Coali-
tion of Drone Operators (MCDO), to challenge the county.



MCDO sued Genesee County and its parks commission in July
2019. On February 10, 2020, Genesee County Judge Joseph
J. Farah granted an injunction prohibiting the commission’s
enforcement of any ban on possession, use, or operation of
drones. The commission amended its drone ban on February
13, 2020, allowing the possession and operation of unmanned
aircraft in accordance with federal and state laws.

Genesee County is not the only Michigan political subdi-
vision with a drone ban. An Ottawa County Parks and Recre-
ation Commission ordinance bans the use or operation of
drones within or upon commission park property without
prior written permission. A violation carries a $100 fine.?® Sec-
tion 23 of Kent County’s parks ordinances prohibits the use
of county parks as a takeoff or landing site for aircraft or
other flying apparatus; violating the ban is punishable by 90
days’ imprisonment and a $500 fine;?' Kent County’s corpora-
tion counsel has informed MCDO that it will not enforce § 23
against drones. Michigan State University bans the landing of
aircraft on its property; a violation of the ordinance carries a
sentence of up to 90 days in jail or a $100 fine, or both.?? Simi-
larly, the University of Michigan bans the operation, takeoff,
landing, and overflight of drones on university property. A vio-
lation is punishable by a jail sentence of 10 to 60 days or a
fine, or both.?

Michigan’s drone preemption statute was specifically de-
signed to eliminate this patchwork of local regulation. How-
ever, litigation leading to a statewide precedent has not yet
worked its way through the Michigan courts.

Conclusion

It is safe to say most new recreational drone operators are
unfamiliar with the regulations outlined in this article. It is im-
portant for drone operators to educate themselves on federal
and state regulations governing drone operation to avoid be-
coming the recipient of a letter of investigation from the FAA
or an unfortunate interaction with local police. m
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