
At a Glance
Twibel, a term formed by combining “Twitter”  
and “libel,” has developed due to the large social 
media presence in our lives. The Communications 
Decency Act can offer website hosts and individual 
users protection from liability they might otherwise 
have incurred — though plaintiffs can still seek 
redress for their reputational damages.
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In an age of posting life updates, pictures of children, well-lit 
food photos, and business reviews on various online plat-
forms, it’s no surprise that “Twibel”1 is one of the fastest-

growing areas of law and is generating significant buzz. Twi-
bel combines “Twitter” with “libel” and colloquially refers to 
defamation that occurs on any online platform. The law in this 
area is still shaking itself out on a path to finding a clear-cut 
solution. For now, businesses can pursue claims for defama-
tion based on Twibel or, in the alternative, tortious interference 
and injunctive or declaratory relief.

Twibel is based on traditional defamation law and thus re-
quires “(1) a false and defamatory statement concerning the 
plaintiff, (2) an unprivileged communication to a third party, 
(3) fault amounting at least to negligence on the part of the 
publisher, and (4) either actionability of the statement irre-
spective of special harm (defamation per se) or the existence 
of special harm caused by publication.”2 Defamation law bal-
ances the competing interests of First Amendment free speech 
protections with the personal right not to be harmed as a result 
of someone else’s conduct; it’s designed to carve out “‘breath-
ing space’ so that protected speech is not discouraged.”3 Un-
like traditional defamation once rooted in print communica-
tion, Twibel’s unprivileged communication is published online 
and can reach third parties instantaneously.

Historically, defamation claims dealt with newspapers or 
print publications based on protestations of the government.4 
In more modern times, the concerns shifted to false statements 
of fact causing reputational damage to individuals.5 While 
there is no such thing as a false idea under the First Amend-
ment,6 false statements of fact “are no essential part of any 
exposition of ideas, and are of such slight social value as a step 
to truth that any benefit that may be derived from them is 
clearly outweighed by the social interest in order and moral-
ity.”7 The U.S. Supreme Court in New York Times v. Sullivan 
held that for public figures to collect damages in a defamation 
suit, they must show that the publisher acted with actual mal-
ice,8 unlike private individuals and businesses, which need 
only meet traditional defamation elements. While defamation 
law has become more settled since Sullivan, it is difficult to 
speculate on the impact to online publications. Due to its in-
herent nature, most of the content published on the internet 
is opinion. Tweets and status updates generally demonstrate 
an opinion that the publisher is expressing rather than a false 
statement that person is trying to pass off as the truth. How-
ever, “a statement of opinion is not automatically shielded from 
an action for defamation because ‘expressions of opinion may 
often imply an assertion of objective fact.’”9

The Communications Decency Act

The Communications Decency Act (CDA) of 199610 was a 
response to the growth of the internet and lawsuits against 
internet service providers (ISPs), or website hosts. The statute 
initially intended to make it harder for minors to view obscene 
material online; now, it’s used as a liability shield for online 

platforms from third-party content published on their sites. 
In Barrett v. Rosenthal,11 the California Supreme Court deter-
mined that the term “user,” as part of the statutory language, 
included individual users and ISPs. While the statute treats the 
two types of users the same, there is a practical difference — 
individual users can self-regulate their speech easier than ISPs 
and can put time and thought into their posts, making it eas-
ier for individuals to act with malice.12

Sites like Google, Yelp, Trip Advisor, and Facebook typi-
cally do not write the reviews or content they publish. Instead, 
those sites host the content that individual users publish. In 
most cases, the ISP will only be liable if they materially con-
tribute to the publication of a libelous statement.13 An ISP will 
not be found to have materially contributed simply because it 
selected a specific post for publication.14 The ISP will also not 
be liable for its decision to remove a post.15

Facebook and Twitter have been in the news for allega-
tions of censorship based on their decision to delete posts 
from their sites. Unless or until Section 230 changes, ISPs will 
not be liable for performing editorial functions relating to 
content posted on their sites. The protection afforded to ISPs 
can result in a chilling effect regarding filing of Twibel suits. 
However, negative Google and Yelp reviews can have a sig-
nificant effect on a business’s reputation and will ultimately 
drive away customers if not addressed. All of this is to say, if 
you run a business and plan on suing for reputational harm 
caused by an internet post or review, you won’t get anywhere 
going after Google.

Michigan Twibel

Since it is a relatively new issue, Michigan Twibel is still de-
veloping. MCL 600.2911, also referred to as the fair reporting 
statute, outlines the statutory elements, aims, and protections 
for libel/slander claims while protecting reporting or publica-
tion of information that is fair and true. In 2010, the Michigan 
Supreme Court issued the Smith v. Anonymous Joint Enter-
prise16 decision, reaffirming both New York Times v. Sullivan 
and the MCL 600.2911(6) standard requiring clear and con-
vincing evidence to show a publisher acted with malice when 
issuing a statement that was allegedly defamatory. While the 
Smith opinion focused on public figures and malice, the deci-
sion illustrates Michigan’s dedication to implementing tradi-
tional libel law with respect to Twibel claims.

A potential hurdle for businesses could be the author’s 
anonymity. The Michigan Court of Appeals in Ghanam v. Does 
reiterated that “the right to anonymous expression over the In-
ternet does not extend to defamatory speech, which is not pro-
tected by the First Amendment.”17 Michigan courts respect the 
right of internet users to express themselves how they choose, 
but that protection does not extend to low-value speech. The 
practical application of this rule is still lacking, however.

In order to balance the competing interests of protecting 
the right to anonymous speech with the idea that free speech 
does not extend to defamatory statements, courts use a specific 
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defamatory.”22 If a published statement is an opinion, it can-
not be defamatory and will fail as a matter of law.

In American Transmission, Inc. v. Channel 7 of Detroit, 
Inc., the Michigan Court of Appeals stated that “a defamatory 
communication is one that tends to harm the reputation of a 
person so as to lower him in the estimation of the community 
or deter others from associating or dealing with him.”23 This 
standard can be applied to how a business would measure 
reputational damage. Demonstrating lost profits, fewer cus-
tomers, or fewer business collaborations could indicate that 
members of the community are declining to associate with 
the brand and not patronizing the business.

Claims business owners may have

Business owners have several options for relief when faced 
with this kind of online threat. If there are enough libelous 
statements against the business or individual statements that 
are extremely damaging, it might be worthwhile to file a Twi-
bel lawsuit. The plaintiff must satisfy the elements of tradi-
tional defamation and argue the online content has tarnished 
the business’s reputation. Because of the shield provided to 
ISPs by the CDA, it will most likely prove fruitless to sue 
Google for hosting the negative review. To be successful, the 
business owner would need to sue the individual poster, which 
could be difficult if the post was anonymous.

If the online statements harm a business relationship or 
expectancy, the plaintiff might be able to claim tortious inter-
ference. In Michigan the elements of tortious interference are 
“(1) the existence of a valid business relationship or expec-
tancy that is not necessarily predicated on an enforceable con-
tract, (2) knowledge of the relationship or expectancy on the 
part of the defendant interferer, (3) an intentional interfer-
ence by the defendant inducing or causing a breach or ter-
mination of the relationship or expectancy, and (4) resulting 
damage to the party whose relationship or expectancy was 
disrupted.”24 The biggest impediment to a successful tortious 
interference claim is that the online poster would need to 

set of standards when faced with a plaintiff who is a pub-
lic figure seeking to identify an anonymous defendant who 
has posted defamatory content.18 These standards include a 
“good-faith basis to assert the claim pleading sufficient facts 
to survive a motion to dismiss, showing of prima facie evi-
dence sufficient to withstand a motion for summary disposi-
tion, and ‘hurdles even more stringent.’”19 The Michigan Court 
of Appeals has repeatedly held that “Michigan’s procedures 
for a protective order, when combined with Michigan’s pro-
cedures for summary disposition, adequately protect a defen-
dant’s First Amendment interests in anonymity.”20 This lack of 
identity disclosure could make it difficult for plaintiffs to col-
lect damages owed to them and increase the chilling effect of 
filing claims.

In Gursten v. Doe, a 2019 Oakland County Circuit Court 
case, Judge Jeffrey Matis echoed another point outlined in 
Ghanam — that the context and forum in which statements 
appear affect whether a reasonable reader would interpret 
them as asserting provable facts.21 In Gursten, the only alle-
gation of libel was that the defendant left a one-star review 
on the plaintiff’s Google Review page. A one-star review with-
out any other comments or words written by the individual 
user is “pure opinion and is not a statement capable of being 

The plaintiff must satisfy the 
elements of traditional defamation 
and argue the online content has 
tarnished the business’s reputation. 
Because of the shield provided to 
ISPs by the CDA, it will most likely 
prove fruitless to sue Google for 
hosting the negative review.
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have knowledge of the relationship or expectancy, which may 
be difficult to prove.

Plaintiffs may seek injunctive or declaratory relief as well; 
this may be the option most business owners would pursue. 
Motions to enjoin for Twibel (i.e., force the poster or the site 
publisher to remove the post) are evaluated under the same 
standard as injunctions in other contexts.25 Motions can fail 
because the reputational harm is not clearly identified, the 
post is clearly opinion and outside the scope of Twibel, or the 
seven factors for injunctive relief considered by the circuit 
court do not lean in favor of the plaintiff.26 This creates addi-
tional work for plaintiffs to get relief they need, but the effort 
can be worthwhile if online statements are extremely damag-
ing to the business’s reputation.

Despite the protections afforded to publishers and internet 
users by the CDA, MCL 600.2911, and Michigan common law, 
there is still a cause of action for Twibel. A person or business 
harmed by a libelous tweet, post, review, or other online pub-
lication can seek redress for damages sustained, but the site 
hosting the content will most likely be immune from suit. Prac-
tically speaking, seeking damages from an individual poster 
can be reputationally dangerous, as other customers may be-
lieve the business is unfairly attacking its patrons, or fruitless, 
as the business may be seeking damages from an individual 
unable to pay a large judgment if the business were able to ob-
tain one. In egregious Twibel cases, however, it can be worth 
litigating. These suits generally must be motivated less by 
money damages and more by a desire to publicly address on-
line smears and redress reputational harm. n
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