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Discrimination
Law in T
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By Lee Hornberger

his article discusses some of the employment
discrimination laws applicable to the private
sector in Michigan. The discussion will
include coverage, the employee’s prima facie case,
the employer’s defenses, and remedies.
Employment discrimination is an ever-changing
area of law. Complicated procedures, defenses, and
remedies confront attorneys caught within its maze.
Vital issues are at stake because employment ‘‘controls
[employees’] economic destiny,’’ and ‘‘provides for their
security.’’ Perhaps even more importantly, a person’s
employment bears upon his or her ‘‘personal well being’’
and ‘‘mental and physical health.’’1
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DISCRIMINATION
STATUTES COVERAGE
There are three principal federal discrimination statutes: Title VII of the Civil
Rights Act of 1964,2 42 USC 1981, and the
Age Discrimination in Employment Act
(ADEA).3 Of these three statutes, the workhorse is probably Title VII, which covers employers with at least 15 employees, prohibits
discrimination based on color, national origin, pregnancy, race, religion, and sex, as well
as retaliation, in all terms, conditions, or privileges of employment. The federal discrimination statute with a more focused purpose is
42 USC 1981, which covers all employers.
1981 prohibits race discrimination, using a
classical definition of ‘‘race,’’ including Arab
or Jewish.4 The ADEA, which covers employers with at least 20 employees, prohibits
age discrimination against employees 40 years
of age or older.
In Michigan, employees are also protected from discrimination by the Michigan
Elliott-Larsen Civil Rights Act (ELCRA),5
which covers all employers. It prohibits discrimination based on religion, race, color,
national origin, age, sex, height, weight, familial status, or marital status, as well as retaliation.6 Under the ELCRA, employees
who are discriminated against because of
their youth are protected.7

PRE-COURT FILING
REQUIREMENTS
The employee has to exhaust administrative remedies before filing a Title VII or
ADEA court action.8 In a deferral state such
as Michigan, with a state civil rights agency,
the employee must file a discrimination
charge with the Equal Employment Opportunity Commission (EEOC) within 300
days of the alleged discrimination. When the
EEOC has completed its review or 180 days
have expired, the EEOC will issue a notice of
right to sue giving the employee 90 days in
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which to file a lawsuit. In contrast to Title
VII, 42 USC 1981 has no exhaustion requirement, and the statute of limitations is a
generous four years.9
The ELCRA creates a direct cause of action, without exhaustion or election of remedies, for private sector employees prior to
filing a civil suit.10 The ELCRA’s statute of
limitations is three years.11
In recent years, many employers have required pre-dispute arbitration procedures
with their employees. The courts have held
that such agreements to arbitrate statutory
employment discrimination claims are valid
and enforceable, provided that the procedures are fair and the employee waives no
substantive rights or remedies.12 An arbitration agreement does not bar the EEOC from
pursuing victim-specific relief, such as backpay, reinstatement, and damages in an enforcement action.13

EMPLOYEE’S
PRIMA FACIE CASE
The rules of pleading and discovery in
court are similar to other civil litigation.
Notice pleading applies, so the complaint

Fast Facts:
A pre-dispute arbitration
agreement between an
employee and an employer
does not bar the EEOC from
pursuing victim-specific relief.
The most common method of
proof for discrimination cases is
circumstantial evidence.
Under Michigan law, the
employee must not merely
raise a triable issue that the
employer’s articulated reason
was pretextual, but that it
was a pretext for unlawful
discrimination.

does not have to allege a prima facie case.14
The courts will allow wide discovery.15
There are, however, some particular rules
relating to proving an employment discrimination case. An employee can prove a prima
facie discrimination case in three ways: disparate impact,16 direct evidence,17 and circumstantial evidence.18 Disparate impact
exists when facially neutral employment
practices, such as test-giving or educational
requirements, have a statistically significant
disparate impact on a group of protected
class employees without a business necessity
justification. An example of adverse impact
might exist where the employer requires a
high school diploma for entry level custodial
positions, and this requirement precludes 60
percent of one race from hire, and 90 percent of another race from hire, where there is
no business necessity for the requirement. In
discrimination cases generally, disparate impact is difficult and expensive to prove, and
the courts differ as to whether adverse impact is applicable to age discrimination.19
Direct evidence, if believed, requires the
conclusion that discrimination was a motivating factor in the employer’s actions.20 If the
factfinder believes the direct evidence, the
burden of proof shifts to the employer to disprove discrimination. An example of direct
evidence would exist where the decision
maker at the time of the discharge tells the
employee that the reason for the discharge is
the employee’s protected class membership.
In most cases, direct evidence of discrimination is unavailable, so employees must depend upon circumstantial evidence to establish a prima facie case.
The most common method of proof for
discrimination cases is circumstantial evidence. To establish a prima facie case
through circumstantial evidence, the employee must show that she (1) belonged to a
protected class, (2) was qualified for the
position, (3) suffered some type of adverse
employment action, such as termination or

inconsistent reasons, or destroys or conceals evidence.

EMPLOYER’S
ARTICULATED REASON

The successful plaintiff has a comprehensive scope of remedies. Title VII allows back
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The discrimination statutes provide an
elaborate array of remedies, defenses, and
procedures for attorneys that represent individuals and entities with employment law
matters. These statutory provisions are constantly subject to an evolving gloss of court
interpretation that can change from forum
to forum and election to election. ♦
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If the employer meets its burden of production, the employee has to demonstrate
that the employer’s reason is a pretext for discrimination.23 Under Michigan law, the em-
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pay and benefits, equitable relief (including
reinstatement), attorney fees, front pay (i.e.,
damages for future income loss), and punitive
and compensatory damages (including pain
and suffering), up to maximum amounts.
The remedies under 42 USC 1981 are the
same, but there are no caps. ADEA remedies
include back pay and benefits, equitable relief, front pay, attorney fees, and, if the discrimination is willful, liquidated damages
equal to the amount of back pay and benefits. Back pay awards are not reduced by unemployment compensation benefits in discrimination cases.33 ELCRA remedies are the
same as Title VII, except there are no caps or
punitive damages under the ELCRA.34
The employer has some defenses to these
remedies. Under federal and state law, the
employee must attempt to mitigate her damages.35 In addition, under Michigan law, an
employer being sued for discrimination based
upon the terms of a collective bargaining
agreement can seek contribution from the
union that was a party to the agreement.
There is no such contribution right under
federal law.36 The employer may also limit its
damages with ‘‘after-acquired evidence.’’37
The after-acquired evidence rule applies
when the employer uncovers evidence after
the adverse action, such as pre-hire misrepresentations, that would have resulted in an earlier discharge. When this happens, the employee’s remedies may be limited to back pay
until the discovery date of the after-acquired
evidence, compensatory damages such as
pain and suffering, and attorney fees.

♦

Once the employee has presented evidence that satisf ies each element of the
prima facie case, there is a presumption of
discrimination. The burden of production,
but not proof, shifts to the employer. The
employer merely has to ‘‘articulate,’’ with admissible evidence, some legitimate nondiscriminatory reason for its adverse employment action. A legitimate nondiscriminatory
reason cannot be motivated by the illegal reason alleged by the employee, but it does not
have to be a good or moral reason.

ployee must not merely raise a triable issue
that the employer’s articulated reason was
pretextual, but that it was a pretext for unlawful discrimination. When there is sufficient
evidence of pretext, the claim survives.24
Evidence that may help establish pretext
includes situations where the employer deviates from its normal procedure,25 makes
discriminatory remarks,26 offers inconsistent
reasons,27 or destroys or conceals evidence.28
The employee may even draw on methods
from disparate impact cases, by using statistics to show a pattern or history of discrimination.29 Evidence of employer mendacity is
the most common way of showing pretext.
Under federal law, an employee’s ‘‘prima facie
case, combined with sufficient evidence to
find that the employer’s asserted justification is false, may permit the trier of fact
to conclude that the employer unlawfully
discriminated.’’30
The circumstantial evidence prima facie
case methodology need not be submitted to
the jury, but instead the question to the jury
is whether the employee was a victim of intentional discrimination.31 That is, the jury
is not instructed to evaluate the circumstantial evidence methodology used to prove the
case. The jury’s only task is to determine
whether the evidence is sufficient to establish
that the employee was a victim of intentional
discrimination.
If the employee shows that the articulated
reason is a pretext, the employer might have
additional defenses. One of these defenses is
the ‘‘same actor’’ inference. This rebuttable
inference arises when the same person made
both the initial hiring decision as well as the
adverse employment action within a short
period of time.32 Arguably, this might raise
an inference of personal animus rather than
employer discrimination.
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non-selection, and (4) the position was given
to another person under circumstances giving rise to an inference of discrimination.
There are some interesting issues related
to each of these elements. As far as the ‘‘qualified’’ element, the employee is not required
to prove as part of her prima facie case that
she was more qualified, or even at least as
qualified as the successful candidate.21
Perhaps the most complicated element of
the circumstantial evidence prima facie case
is the fourth prong, by which the employee
establishes an inference of discrimination.
The employee may establish such an inference if she can show that the employee was
replaced by a non-protected class person or a
comparable nonprotected person is treated
better.22 A case involving circumstantial evidence exists when a protected class employee
is discharged for missing one day’s work, but
there is evidence that non-protected class
employees have not been discharged who
have missed a day’s work under comparable
circumstances.
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