
T hese simple and commonly used
words are capable of enormous
ambiguity. The legal writer must
use them with caution, especially

in drafted documents.

And
The word and may be construed as mean-

ing either jointly or severally. For example, if a
will provides that Bill and Mary shall receive
$1,000, does this mean that Bill and Mary
share $1,000 jointly? Or does it mean that
Bill and Mary each get $1,000? The will
should either say, Bill and Mary shall receive
$1,000, to be shared jointly, or say, Bill and
Mary shall each receive $1,000.

Ambiguity may also arise when the reader
cannot determine from context whether and
is intended to identify several different en-
tities or to identify the traits of a single en-
tity. This is especially true when modifiers
are used in an and phrase. A document, for
example, might refer to charitable and ed-
ucational institutions. Does this refer to in-
stitutions that are both charitable and edu-
cational? Or does it refer to two entities,
charitable institutions and educational insti-
tutions? If the drafter intends to refer to a
single entity, this intent can usually be ex-
pressed by drafting in the singular. A charita-

ble and educational institution clearly refers to
an institution that has both those traits. If
two types of institutions are contemplated,
this should be expressed as charitable institu-
tions and educational institutions.

Similarly, an ordinance might provide that
every owner and operator of a taxicab shall re-
port annually. Does the ordinance apply to a
single entity, someone possessing the traits of
being both an owner and an operator? Or
does it apply to two entities, persons who are
owners and persons who are operators? Or
does it possibly apply to all three entities?

Once aware of the ambiguity, the drafter
can use a number of devices to avoid it. For
example, identifying the entity or entities
with a word that is different from the words
used to describe the traits will often make the
intent clear. This sentence identifies a single
entity possessing multiple traits:

A person who [entity] is both the owner and
the operator of a taxicab [traits] shall report
annually.

In contrast, the following sentence identi-
fies multiple entities, each possessing one or
more traits:

A person who [entity #1] is the owner of a
taxicab [trait], who [entity #2] is the operator
of a taxicab [trait], or who [entity #3] is both

the owner and operator of a taxicab [traits]
shall report annually.

These two examples also illustrate the
rule that and is used to enumerate the traits
of a single entity, while or is used to enumer-
ate multiple entities. Many times, the same
concept can be expressed either way. The
list includes entities A, B, and C enumerates
three classes of included entities; the list in-
cludes each entity that is A, B, or C enumer-
ates a single class of entities possessing alter-
native qualifications.

Or
The word or may be used in the inclusive

sense, meaning A or B, and possibly both.
Or it may be used in the exclusive sense,
meaning A or B, but not both. Or is usually
construed in its inclusive sense. In drafted
documents, however, use A or B, or both to
express inclusiveness and either A or B, but
not both to express exclusiveness—if there is
any real risk of ambiguity.

A related ambiguity exists when or is used
to connect classes of entities from which a se-
lection is to be made. For example, a con-
tract might provide, Seller shall ship 1,000
red or blue widgets. If it is important to the
buyer that all the widgets come from the
same color class, then the contract should
make that express by requiring the seller to
ship either 1,000 red or 1,000 blue widgets.
Otherwise, the seller might feel free to ship
500 of each color. ♦

This article is excerpted from The Scrivener
(2d ed), published by the South Carolina CLE
Division, www.scbar.org/CLE/cle.htm.

Thomas Haggard, a 1967 graduate of the University
of Texas School of Law, is the David W. Robinson
Chair Professor of Law at the University of South
Carolina.  He teaches legal drafting, advanced legal
writing, and employment discrimination.
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PLAIN LANGUAGE

The Ambiguous 
And andOr

By Thomas Haggard

‘‘Plain Language’’ is a regular feature of the
Michigan Bar Journal, edited by Joseph Kimble
for the Bar Journal Advisory Board’s Plain English
Committee. The assistant editor is George Hath-
away. The committee seeks to improve the clarity
of legal writing and the public opinion of lawyers
by eliminating legalese. Want to contribute a plain
English article? Contact Prof. Kimble at Thomas
Cooley Law School, P.O. Box 13038, Lansing,
MI 48901. For information about the Plain Eng-
lish Committee, see our website—www.michbar.
org/committees/penglish/pengcom.html.

Money Judgment
Interest Rate

The money judgment interest
rate as of July l, 2001 for com-
plaints filed in state court on or
after January 1, 1987 is 5.782 per-
cent. This rate includes the statu-
tory one percent.

For past rates, see
www.michbar.org/resources/
legalresources/interest.html


