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S
hould the S

t¿
te B

ar of M
ichigan suppott for adoption in M

ichigan the R
evised U

niform
 A

rbitration
A

ct (R
.U

A
A

) 
as drafted by the N

ational C
onference of C

om
m

issioners on U
niform

 S
tate Law

s
(JLC

) and supported w
rth am

endm
ent by the A

lternative D
ispute R

esolution S
ection of the S

tate
B

ar of M
ichigan?

S
ynopsis

T
his act tevises the U

niform
 Â

rbitration A
ct of 1956, adopted in 49 jurisdictions. T

he prim
ary

pulpose of the act is to advance arbitration 
as a desirable alternative to litigation. A

 revision is
necessary at this tim

e in light of the ever-increasing use of arbitration and the developm
ents of the

law
 in this area.

T
he R

U
A

A
 is approved by the A

m
erican B

ar,\ssociation; endorsed by the A
m

erican A
rbitration

A
ssociation, N

ational A
cadem

y of A
rbitrators, and N

ational A
rbitration F

orum
. It has been adopted

in A
laska, C

olorado, D
istrict of C

olum
bia, H

aw
aü, N

evada, N
ew

Jetsey, N
ew

 M
exico, N

orth
C

arolina, N
orth D

akota, O
klahom

a, O
regon, U

tah, and W
ashington.

lF
ound online at htto: / /w

w
w

.nccusl.orslU
odate/.)

T
he A

lternative D
ispute R

esolution S
ection of the S

tate B
ar of M

ichigan suppott the R
U

A
,A

. as
revised by the U

niform
 Law

 C
om

m
issioners in 2000 v¡ith the follow

ing am
endm

ent:

A
m

end S
ection 2l of the R

U
A

,A
 as follow

s: 21(a) A
n arbitrator m

ay not aw
ard punitive

dam
ages or other: exem

plary relief unless such aw
atd is authorized by statute in a civil action

involving the sam
e claim

 and the evidence produced at the hearing justiF
res the aw

ard under
the legal standards otherw

ise applicable to the claim
. 2l(e) If an arbitrator aw

ards punitive
dam

ages or other exem
plary relief under subsection 

(a), the arbiffator shall speciS
r in the

aw
ard the statutory and factual basis justi$ring and authorizing the aw

atd and state separately
the am

ount of punitive dam
ages or other exem

plary relief.

T
he U

LC
 accepts the am

endm
ent.

B
ackground

T
he full text of the R

evised U
niform

 A
rbitration A

ct is online at
hftn'//rrm

nr¡la.r¡r,nenn pdr,/hll/qrchiw
es/nlc/ìerl¡'c/cr¡\ittqt12.17.¡dF

.

T
he follow

ing inform
ation is provided by the U

LC
:

T
he U

niform
 Law

 C
om

m
issioners prom

ulgated the original U
niform

 A
rbiration,\ct in 1955. It is

the law
 in 49 jurisdictions, and the F

ederal A
rbitration A

ct contains m
any sim

ilar provisions. In
short, the U

niform
 A

ct is the fundam
ental substance of the law

 governing agreem
ents to arbittate in

the law
 of the U

nited S
tates, currently.

T
he 1955 U

niform
 A

rbiuation A
ct does tw

o fundam
ental things. F

irst, it reverses the com
m

on law
rule that denied enforcem

ent of a contract ptovision requiring arbitration of disputes before there is
an actual dispute. A

fter a real dispute arises, the parties have alw
ays been able to agree to arbittate. It

is agreeing to arbitrate in anticipation of any possible disputes that the conunon law
 prohibited.

S
econd, the 1955 U

niform
 A

rbittation A
ct provides som

e basic procedures fot the conduct of an



arbitration. T
he U

niform
 A

ct does not m
andate arbitration of any dispute. Its function is to let

persons determ
ine w

hether or not they w
ant to use arbitration by agreem

ent.

A
rbitration is the otiginal "alternative dispute resolution" or "-A

.D
R

" m
echanism

 m
ade legitim

ate
under A

m
erican law

. It is alternative to a judicial proceeding to resolve a dispute. A
rbitration has

traditionally been a m
eans of resolving disputes w

hen issues are specialized and technical. T
hese

kinds of disputes require specialist resolution and there is no desire for dam
age aw

ards like those
aw

arded by a court of law
. A

 typical exam
ple is an arbitration that allocates costs of defects in a

building project betw
een architects, contractors and property o'ù/ners. A

rbitrators are chosen by the
paties w

ith construction expertise to determ
ine responsibiJity for defects. T

he arbitration 
is

conducted quickly. It is ftee of the consúaints of court-room
 procedure, and m

ay be tailored to
adducing evidence for the specific kind of dispute. T

he parties all have a strong desire to avoid
litigation and are norm

ally satisfied w
ith the results of arbitration. C

onstruction 
disputes have been

regularþ resolved by arbitration for a long period of tim
e.

H
ow

evet, provisions calling for arbitration occur in all kinds of contracts as the burgeoning caseload
has slow

ed the civil justice process in the courts and as the costs of law
suits have risen dram

atically.
A

s the arbitration process has been m
ore utilized for resolving disputes that have traditionally 

been
resolved by litigation, it has becom

e clear that the lim
ited procedural provisions of the U

niform
A

rbitration .A
,ct are no longer adequate. F

or that reason, the U
LC

 has now
 ptom

ulgated 
a next

genetation state arbitration act, the 2000 U
niform

 A
rbitration A

ct.

T
he 2000 U

niform
,trbitration 

A
ct continues to authorize agreem

ents to arbitrate disputes before
they atise. H

ow
ever, the procedural side of arbitration is gready augm

ented to m
eet m

odern needs. It
deals w

ith ptocedural issues not addressed in the 1955 A
ct. T

he effect should be m
ore efficient and

fair arbittattons as an alternative to litigation than is the case under the 1955 A
ct. T

he 1955 A
ct w

as a
great advance in A

m
erican law

. T
he objective of the 2000 A

ct is to m
ake the contribution of the

1955 A
ct even greater.

T
he 2000 U

niform
 A

ct has been drafted, also, against the sþiF
rcant and preem

ptive presence of the
F

ederal A
rbitration A

ct. T
he federal act applies to arbitration provisions in private cont¡acts. T

he
F

ederal A
rbitration A

ct encourages arbitration 
as an alternatìve to litigation. T

herefore, any state law
that lim

its the availability of arbitration risks failure as a m
atter of federal preem

ption. A
,lthough there

is not com
plete agreem

ent about the relationship betw
een federal and state law

 on certain specific
issues, the 2000 U

niform
 A

ct is drafted to avoid preem
ption.

It is im
possible to cover all the provisions in this im

portant revision of a sem
inal uniform

 act. S
uffice

it to say that the revisions are an effort to provide m
ore cettainty in arbitration proceedings, to deal

w
ith preem

ption problem
s and to answ

er issues raised in the case law
 since 1955. T

here arc m
aîy

new
 provisions.

T
he 2000 U

niform
 A

rbitration A
ct expressly provides that it is a default act. M

ost of its provisions
m

ay be varied or w
aived by contract. T

here are certain provisions that m
ay not be w

aived or varied.
T

hese include the basic rule that an agreem
ent to subm

it a dispute to arbitration is valid; the rules
that govern disclosure of facts by a neutral arbitrator; the rules guaranteeing enforcem

ent ot appeal
of the act, an arbitration agreem

ent or an arbiftaúon decision in a court; or, the standards for
vacating an aw

ard. D
eclaring the default nature of the act is im

portant because parties to an
agreem

ent m
ay choose berw

een federal or state law
 to govern their arbitration, notw

ithstanding 
the

preem
ptive effect of federal law

. A
lso, restrictions on w

aiving or varying certain statutory
requirem

ents are im
portant to protect parties to these agreem

ents.



T
he 2000 U

niform
 A

ct speciF
tcally allow

s a court to order ptovisional rem
edies during the course of

an arbitration before an arbitrator is selected. T
he 1955 U

niform
 A

ct has no such ptovision. T
his

prevents parties from
 delaying the selection ofan arbitrator in order to delay proceedings 

and
dissipate the effect of an arbitration aw

ard. A
n arbitrator, w

hen selected, also has an express pow
er

to order provisional rem
edies, â pow

er not expressly given in the 1955 U
niform

 A
ct. A

n arbitrator
has the sam

e pow
ers as â court has in a judicial proceeding.

T
he 2000 U

niform
 ,tct allow

s consolidation of separate arbitration ptoceedings , a m
^ttet that w

as
never contem

plated in the 1955 U
niform

 A
ct. T

he existence of m
ultiple parties, m

ultiple agreem
ents

and com
plex litigation has m

ade the issue of consolidation of arbitration actions very im
portant.

C
ourts have varied over consolidation. T

he 2000 U
niform

 A
ct exptessly allow

s and governs
consolidation.

T
he 1955 U

niform
 ,tct allow

s an aw
ard to be vacated because of an arbitntor's partiality - lack of

neutrality. It does not speciF
tcally require disclosure of any interest that m

ay give rise to a question of
neuttality. T

he 2000 U
niform

 A
ct specifically 

addresses disclosure of know
n facts that give rise to

questions of neutrality. S
uch facts include a financial or personal interest in the outcom

e of the
arbitration proceeding or an existing or past relationship w

ith a party. T
he lack of disclosure, itself,

m
ay be a ground for vacating an aw

ard, and there is a presum
ption of partiality w

hen non-disclosute
occurs. U

pon disclosure, 
a party has the opportunity to object to the appointm

ent of an arbitrator
intended to be neutral. If there is no objection, that m

ay affect the ability to raise partiality 
as a

ground for vacating an aw
ard. T

hese provisions provide substantial 
express protection to parties to

an arbitration proceeding that sim
ply are not a part of the 1955 U

niform
 A

ct.

A
 crucial issue in arbitrations is the express im

m
unity of arbitrators from

 civil liability. It is not an
issue addressed in the 1955 U

niform
 A

ct, but is im
portant to im

partial and fair proceedings. A
n

arbitrator w
ho expects or fears a law

suit sim
ply because of a decision, cannot be counted uP

on to act
fairly or com

petently. T
he 2000 U

niform
 A

ct provides arbitrators w
ith im

m
unity from

 civil liability
"to the sam

e extent as a judge of a court of this S
tate acting in a judicial capacity."

A
n arbitrator under the 2000 U

niform
 rtct m

ay conduct the arbittation in such m
anner as the

arbitrator considers appropriate to the fair and expeditious disposition of the proceeding. T
his

express authority does not ^ppe r in the 1955 U
niform

 A
ct. T

he 1955 U
niform

 A
ct provides for

subpoena of w
itnesses, and for depositions. U

nder the 2000 U
niform

 A
ct, an arbitratot also has the

express pow
er to m

ake sum
m

ary dispositions of claim
s or issues under appropriate procedures, to

hold pre-arbitration proceeding m
eetings or to use any other discovery process (any process that

adduces relevant evidence for the proceeding) applicable to resolution of the dispute. T
hese

provisions put arbitrators on the sam
e level as judges in a judicial proceeding w

ith respect to
discovery of evidence.

T
he 2000 U

niform
 A

ct expressly perm
its an arbitrator to give punitive dam

ages or other exem
plary

relief, "if such an aw
ard is authorized by law

 in a civil action involving the sam
e claim

." A
ttorney's

fees m
ay be aw

arded under the sam
e standard. T

he 1955 U
niform

 Â
ct does not exP

ressly address

either issue, but the case law
 has established the pow

er to aw
ard punitive dam

ages in m
ost

jurisdictions. T
he F

ederal A
rbitration A

ct decisions, also, provide for punitive dam
ages and som

e

states have am
ended the 1955 U

niform
 A

ct to include attom
ey's fees. T

hese new
 provisions put

atbitrators on the sam
e footing as judges in a court of law

, and reflect the expansion of atbitration
into disputes traditionally 

resolved in coutts of law
.

T
hese are som

e highlights of the revision to the U
niform

 A
rbitration A

ct in 2000. T
he num

ber of
disputes in arbitration grow

s yearly. T
he 2000 U

niform
 A

rbitration A
ct responds to this grow

th w
ith

better and m
ore com

plete arbitration procedures. It aligns state law
 w

ith federal law
, w

hich decreases



the potential fot litigation on preem
ption grounds. T

his im
portant advance in the law

 of arbitration
should be enacted in all states as soon as feasible.
(F

ound onl-ine at httn://rvw
v.nccusl.orE

lU
odate/.)

W
hy S

tates S
hould A

dopt the U
niform

 A
rbitration A

ct (2000)

T
he U

niform
 A

rbitration A
ct, prom

ulgated in 1955 and the law
 in 49 jutisdictions, 

has been revised.
O

ver the years, provisions for arbitration have been stilized in all kinds of contracts, often for
resolving disputes that have traditionally 

been resolved by litigatio . T
o address developm

ents such
as this, the U

niform
 Law

 C
om

m
issioners have prom

ulgated the 2000 U
niform

 A
rbitration A

ct.

T
he new

 2000 U
niform

 A
rbitration Â

ct continues the central policy of the 1955 act of authorizing
agreem

ents to atbit¡ate disputes before there is an actual dispute. T
he new

 act also goes further than
the 1955 act. It deals w

ith the procedutal side of arbitration that has been greatly augm
ented to m

eet
m

odern needs. In addition, the new
 act attem

pts to adjust the ptovisions of the 1955 act to avoid
preem

ption by the F
ederal A

rbitration A
ct.

T
he num

ber of disputes in arbitration grow
s yeady. T

he 2000 U
niform

 A
rbitration A

ct responds to
this grow

th w
ith better and m

ore com
plete arbitration procedures 

and provisions, including the
follow

ing:P
rovisional rem

edies. B
efote selection of an arbitrator, a court m

ay order provisional
rem

edies to protect the effectiveness of the arbitration. A
fter an arbitrator is selected, the

arbitrator 
has this express pov/er.

C
onsolidation. A

n arbitrator m
ay consolidate 

separate, but related, arbitration proceedings.

D
efault act. T

he act expressly becom
es a default act, allow

ing m
any of its ptovisions to be

w
aived or varied by contract. H

ow
ever, certain necessary provisions m

ay not be w
aived ot

varied in order to protect the parties to the agreem
ent.

.A
¡bitrator disclosure. B

efore accepting appointm
ent 

as an arbitrator, one m
ust disclose any

know
n facts that could affect his or her im

pattiality, such as financial or petsonal interests in
the outcom

e. Lack of this required disclosure m
ay be a ground for vacating an arbitration

aw
atd.

Im
m

uniqv of arbitrator. ,{rbitrators have express im
m

unity from
 civil liability to the sam

e

extent a judge acting in his judicial capacity w
ould be im

m
 ne.

E
xoress authoriw

 of arbitrators durins arbitration oroceedinss. T
he act contains a num

ber
of provisions intended to place arbitrators on the sam

e level as judges. S
uch provisions

include grving an arbitrator the express authority to m
ake sum

m
ary dispositions of claim

s or
issues, to use discovery processes as necessary, and to otherw

ise conduct ptoceedings as
appropdate to aid in a fafu and expeditious disposition of the ptoceedings.
P

unitive dam
ages /other relief. A

rbitrators are expressly authorized to give punitive dam
ages

or other exem
plary relief w

hen appropriate. A
lso, attorney's fees m

ay be aw
arded

accordingly.
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T
he 2000 U

niform
 Â

rbittation A
ct contjnues the goal of the 1955 act to provide uniform

ity in law
.

T
he 2000 U

niform
 A

rbitration A
ct also goes further in providing better and m

ore com
plete

arbitration procedures to m
eet m

odern needs. It aligns state law
 w

ith federal law
, w

hich decreases the
potential fot litigation on preem

ption grounds. It is an im
portant advance in the law

 of atbitration,
w

hich every state should adopt.
(F

ound online at http 
: / /w

w
w

'. nccursl. org/U
pdate /.)

O
pposition

T
he C

onsum
er Law

 S
ection opposes adoption of the R

U
A

A
 as proposed. T

he S
ection believes that

the R
U

A
Â

, for instance, m
ay have a negative effect on obtaining statutos/ attorney fees and on

consum
er due process rights. T

he w
ritten com

m
ents of the C

onsum
er Law

 S
ection are attached as

E
xhibit 4..

T
he F

am
ily Law

 S
ection supports the R

U
A

,{, based on the presum
ption that the R

U
A

A
 does not

im
pact, affect, or supplant the D

om
estic R

elations A
rbitration A

ct pR
A

,A
.). If the R

U
A

A
 has an

im
pact on the D

R
A

A
, the F

am
ily Law

 S
ection opposes adoption of the R

U
A

Â
. T

he w
ritten

com
m

ents of the F
am

ily Law
 S

ection are attached as E
xhibit B

.

P
rior A

ction by R
eptesentative A

ssem
bly

R
eferred to S

pecial Issues S
ubcom

m
ittee.

F
iscal and S

taffing Im
pact on S

tate B
ar of M

ichigan

N
one know

n.
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 oF
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 oF
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E
xecutive S

um
m

ary

T
he R

evised U
niform

 A
rbitration A

ct ["R
U

A
A

"], drafted and approved by the U
niform

Law
 C

om
m

ission I"U
LC

'1, w
as form

ally approved by the H
ouse of D

elegates of the A
m

erican
B

ar A
ssociation in A

ugust 2000. T
he R

U
A

A
 has been endorsed by the A

m
erican A

rbitration
A

ssociation (national A
D

R
 service provider), the N

ational A
cadem

y of A
rbitrators (group of

prom
inent arbitrators), Jam

s/E
ndispute 

(national A
D

R
 service provider), the N

ational
A

rbitration F
orum

 (national A
D

R
 service provider), and the A

ssociation for C
onflict R

esolution
(form

erly, the S
ociety of P

rofessional in D
ispute R

esolution).

T
he objective of the R

U
A

A
 is to m

odernize the U
niform

 A
rbitration A

ct ["U
A

A
"], w

hich
provides for the enforceability of executory agreem

ents to arbitrate. T
he U

A
A

, approved by the
U

LC
 in L955, has been adopted, in w

hole or in par! by virtually every state in the U
nion,

inclu ding M
ichigan Í19 611.2

T
he R

U
A

A
 enhances the U

A
A

 by including im
portant procedural protections not part of

the U
A

A
 regulatory schem

e. T
he key protections, described m

ore fully in the sum
m

ary of
changes, include notice requirem

ents for initiating arbitration, validating the use of electronic
records and contracts consistent w

ith federal law
, bifurcating the role of courts and arbitrators

in determ
ining arbitrability, enabling courts to direct consolidation of proceedings in the

interest of justice, strengthening the arbitral disclosure process by requiring arbitrators to
disclose know

n financial interests or personal relationships that could affect im
partiality,

perm
itting lim

ited form
s of discovery, and specifying requirem

ents for aw
ards of punitive

dam
ages.T

o date, the R
U

A
A

 has been enacted in 11 states.g

S
um

m
ary of the R

U
A

A

T
he original U

A
A

, w
hich is patterned after the F

ederal A
rbitration A

ct ["F
A

A
"] adopted

by the U
nited S

tates C
ongress in1925, is considered 

a "bare-bones" statute. N
either the U

A
A

nor the F
A

A
 has been m

odified since adoption, despite the evolution and greater em
brace of

arbitratiory both on the state and federal levels. G
aps have been filled in by case law

, w
hich

t M
ary A

. B
edikian is P

rofessor of Law
 in R

esidence and D
irector of the A

D
R

 P
rogram

 at M
ichigan S

tate U
niversity

C
ollege of Law

. S
he is the form

er D
istrict V

ice-P
¡esident of the A

m
erican A

rbitration A
ssociation 

17975 - 20031 and
the form

er C
hair of the A

D
R

 S
ection, S

tate B
ar of M

ichigan [1994].

2 M
C

LA
 S

S
 600.5001 et seq.; M

S
A

 S
S

 274.5001 et seq;M
C

R
3.602.

¡ T
he states include: A

laska, C
olorado, H

aw
aii, N

evada, N
ew

 Jersey, N
ew

 M
exico, N

orth C
arolina, N

orth D
akota, O

klahom
a,

O
regon, and U

tah.

lll'age



w
uv rur srnr¡ B

en or M
lcurG

A
N

 sH
ouro E

N
ooR

sE
 T

H
E

 R
pvrs¡n

U
N

IT
'oR

M
 A

R
S

T
T

R
A

T
IoN

 A
cT

provides an interesting patchw
ork of jurisprudence, com

plicated by lack of uniform
ity across

state lines. T
hus, the goal of the D

rafting C
om

m
ittee w

as to design a statute that w
ould

P
reserve the efficiencies of arbihation, incorporate the pertinentlaw

 le.g., disclosures,
discovery, im

m
unity, judicial review

], and facilitate the use of arbitration by offering uniform
ity

and predictability,

N
of¿

: T
he D

rafting C
om

m
ittee did not take a position on the use of m

andatory [as a
condition of doing business] arbitration agreem

ents.

T
he follow

ing are considered the m
ost im

portant provisions of the R
U

A
A

:

E
lectronic R

ecords 
(S

.e.S
tion 1): T

he U
A

A
 w

as adopted at a tim
e w

hen virtually all
com

m
erce w

as conducted through paper transactions. T
he R

U
A

A
 provides for the use of

electronic records, contracts and signafures consistent w
ith recent technological advancem

ents
and federal law

.

Initiating A
rbitration 

lS
e-cti.t¡.Â

21: T
he U

A
A

 is silent on how
 to initiate arbitration. T

he
R

U
A

A
 fills this gapby specifying notice requirem

ents to adverse parties in arbitration.

N
on-w

aivability of P
rovisions ($gçtign_$": T

he R
U

A
A

 recognizes that party autonom
y

m
ay be trum

ped by the need to m
aintain som

e basic level of fairness. S
ection 4 em

bodies the
freedom

 of contract notion up to the point w
here varying arbitration term

s m
ay result in a

violation of applicable law
. F

or exam
ple, S

ection 4 identifies provisions that parties m
ay not

w
aive at all, at any tim

e during the proceeding. 
T

hese include the right to com
pel or stay

arbitratiory the right to m
ove to confirm

 or vacate an aw
ard, and the im

m
unity rights of

arbitrators and sponsoring organizations of arbitrations.

D
eterm

inations of A
rbitrabili(v {S

ection 6): T
he U

A
A

 is silent on how
 the question of

w
ho decides arbitrability and by w

hat criteria. S
ection 6 m

akes clear that courts w
ill determ

ine
w

hether or not an agreem
ent to arbitrate exists. A

n arbitrator, how
ever, w

ill determ
ine

procedural issues of arbitrability, such as tim
eliness, and w

hether conditions precedents to
filing have been m

et. T
his bifurcation of function is consistent w

ith the legal principles
enunciated in P

rim
a P

aint C
orp. a. F

lood €¡ C
onklin M

anufactuing C
o.,388 U

.S
. 35 (1967); and re-

affirm
ed inB

uckeye C
heck C

ashing a. C
ardegna,1.26 S

.C
t. 1204 (2006).

C
onsolidations (S

f:S
tjp"n,.lflJ: C

urrent law
 is schizophrenic on the subject of w

hen
separate arbitrations involving the sam

e transaction m
ay be consolidated. F

ederal courts
generally w

ill not order consolidation. S
ection 10 of the R

U
A

A
 provides a m

echanism
 for

consolidation if a party is not prejudiced by the outcom
e, and the consolidation reduces tim

e
and expense for the parties. A

 separate provision precludes consolidation if the parties
explicitly provided against it in their arbitration agreem

ent.

A
rbitral D

isclosure (S
q.çt"il¡_n_Lâ: T

he R
U

A
A

 provides specific disclosure obligations
requiring arbitrators to disclose know

n financial interests or personal relationships that could
affect their im

partiality. A
n arbitrator's failure to a know

n m
aterial interest or relationship m

ay
be used to establish "evident partralityi' a ground on w

hich a court m
ay vacate the aw

ard.
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A
rbikal Im

m
unity lS

r:ction .t4ì: T
he general purpose of im

m
unity is to encourage

qualified individuals to serve as arbitrators. S
ection L4 of the R

U
A

A
 codifies case law

 that
provides both arbitrators and sponsoring organizations im

m
unity from

 civil liability,
tantam

ount to a judge. [E
xceptions are those pertaining to arbitrator fraud or corruption].

S
ection 14 also solidifies arbitral im

m
unity by requiring a court to aw

ard to arbitrators and
arbitration organizalons attorneys' fees and reasonable litigation expenses against any person
unsuccessful in litigation.

A
rbitration P

rocess ($""qS
liqg.l5): T

his section preserves the parties' right to fashion
arbitration to best suit their circum

stances. H
ow

ever, a new
 provision in this section authorizes

arbitrators to decide m
atters based on a "request for sum

m
ary disposition." P

arties m
ay preclude

a case from
 being dism

issed on sum
m

ary disposition grounds by an explicit provision in their
agreem

ent.

D
iscovery l$crqlipn 17): T

he R
U

A
A

 recognizes that parties in arbitration m
ay require

som
e form

 of evidence to advance their case. S
ection 17 authorizes arbitrators to order pre-

hearing discovery but to do so only w
hen "appropiate in the circum

stances, taking into account the
needs of the parties to the arbitration proceeding and other afected persons and the desirabitity of m

aking
the proceeding fø

ir, expeditious, and cost ffictiae." S
ection 17 also facilitates the process of securing

necessary inform
ation in an arbitration involving persons located outside the state by providing

for a single enforcem
ent action, in the state w

here the arbitration occurred.

C
hange of A

w
ard by A

rbitrators (åectio.n..20): T
he R

U
A

A
 perm

its parties to seek
clarification [in case of am

biguity or technical/com
putational error] directly w

ith the arbitrator,
rather than having to petition a court to re-instate the arbitrator's authority for this purpose.

R
em

edies (S
eçtir¡n 2'l): S

ection 2L retains the general proposition that arbitrators m
ay

aw
ard broad form

s of relief. S
uch broad form

s m
ay exceed the type of relief a court grants.

H
ow

ever, under the R
U

A
A

, lim
its are placed on the arbitrators' rem

edial pow
er to aw

ard
attorneys' fees and punitive dam

ages. W
ith respect to punitive dam

ages, R
U

A
A

 places further
constraints on arbitrators. A

n aw
ard of punitive dam

ages m
ay be m

ade only w
here the

evidence at the arbitration hearing m
eets the legal standard that otherw

ise w
ould apply to the

claim
. A

s an additional safeguard, the arbitrator m
ust specify in the aw

ard the basis in law
 and

fact supporting a punitive dam
ages aw

ard, and to state such an aw
ard separately from

 other
grants in the aw

ard.

T
he M

ichigan A
D

R
 S

ection C
ouncil specifically approved the follow

ing language on
punitive dam

ages, to substitute for the R
U

A
A

 language:

"21(t) Â
n arbitr*tt¡r nìír\¡ nt¡t ¡trv¡¡rcl prrnitivc dam

agee or othct cxernpl:rry relicf turlcss such
arr nw

arcl is ¿
tt¡Íhor'izcd by sratrrte in ¿

 civil acti<
¡n involviug rh¡: s¿

rrre cl¿
ir¡l ancl the cviclencc

¡xo<
luced ¡rl tht¡ hearing iustilìcs thc a'nr'¿

r<
l untk:r the legal st¿

n<
lards t¡t:herrvise applicable to fht:

cl¿
rim

.
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21(e) If an ¿
d¡itr¿

¡tor ;rrvar<
ls ptrnitivc: ciarn:rgcs or othcr extlm

plarv rclit¡f urrdcr subscction
(a)t the àrbittator shall spccify in thc arvaltl thc: statutor.v ¡¡nd f¡rctu¡rl basis justiflin¡¡ ancl authorÌzing
tht: arvztrtl ¿

lrlcl slatc: sepârâtelv fhr: ¡rr¡¡rnurl oltpurritivcr daurlgr:s 
<

¡r orhet c:xcm
¡ll;rry rc:lit:f.

C
onclusion

T
he R

U
A

A
 does not depart from

 the foundational provisions of the U
A

A
 ot the F

A
A

.
R

athet, it includes ptovisions that w
ete pteviously addtessed by arbittators or courts on a case-by-

case basis, tesulting in ptocess inefficiencies, increased costs, and dispatate results. T
he R

U
A

A
 is a

qualitatively im
ptoved statute that w

ill offer arbitration paticipants enhanced ptedictability and,
ovet tim

e, increase the national uniform
ity of state atbittation legislation.
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T
he C

onsum
er Law

 S
ection C

ouncil of the S
tate B

ar of M
ichigan has

unanim
ously voted to oppose the adoption of the R

evised U
niform

 A
rbitration A

ct
IR

U
A

A
I as it is. P

erhaps m
odifuing it and tie-barring it w

ith other legislation, such
as m

odel law
s proposed by the N

ational C
onsum

er Law
 C

enter (see
http://w

w
w

.nclc.ore/issues/m
odel/Ieeal riehts.shtm

l#rights ) w
ould suffice, but that

is beyond the scope of w
hat m

ust be decided now
. A

dopting the R
U

A
A

 as it is w
ould

be a decided m
istake.

In fact, for the B
ar to support this legislation w

ould, in our opinion, violate
A

dm
inistrative O

rder 2004-0I, w
hich lim

its the ideological positions the B
ar as a

w
hole can take to

(A
) the regulation and discipline of attorneys;

(B
) the im

provem
ent of the functioning of the courts;

(C
) the availability of legal services to society;

(D
) the regulation of attorney trust accounts; and

(E
) the regulation of the legal profession, including the education, the

ethics, the com
petency, and the integrity of the profession.

W
ithout m

ajor m
odifrcation, adoption of the R

U
A

A
 w

ould decrease the availability
of legal services to society, detract from

 the functioning of courts, harm
 the financial

interests of attorneys, and com
prom

ise the integrity of adjudication. H
ow

, then,
could the S

tate B
ar law

fully support it? W
e note that sections, as voluntary entities,

are not subject to these restrictions.
C

hanges to arbitration law
s in M

ichigan are rare events. T
he state enacted

an arbitration statute in 1961 and has m
ade only a few

 changes in the past forty-
nine years. T

he last change w
as m

ade in 1982. T
hus, if the statutory schem

e w
ere

to be replaced w
ith an alternative, it behooves us to do it right, because the

legislature is not likely to address the issue again soon. T
he R

evised U
niform

A
rbitration A

ct does not address m
any of the issues that are critical in im

proving
arbitration and should not be adopted as is, especially w

ithout accom
panying

legislation.
C

onsider the M
ission S

tatem
ent of the S

tate B
ar of M

ichigan:
T

he S
tate B

ar shall aid in im
provem

ents in the adm
inistration of

justice and advancem
ents in jurisprudence, in im

proving relations
betw

een the legal profession and the public, and in prom
oting the

interest of the legal profession in this S
tate.

W
ithout m

ajor m
odifrcations, the R

U
A

A
 fails on tw

o of these m
ajor points:

em
ployees forced into arbitration have few

er due process rights and less
inform

ation than they w
ould in court.

m
andatory attorney aw

ards becom
e m

erely som
ething that arbitrators m

ay

R
evised U

niform
 A

rbitration A
ct

E
X

H
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 A



approve and in general lessens the opportunities for persons to have legal
counsel on im

portant m
atters.

M
any of the changes proposed in the R

U
A

A
 are reasonable. S

om
e are truly

m
odernizations, 

as its proponents state, such as references to electronic records,
although, as in our court rules, there should be protection for persons w

ho are not
accustom

ed to electronic m
edia. T

he act does m
ake som

e steps in the direction of
fairness but not nearly far enough. T

he m
inim

al protections in the act m
ight w

ell
suffice for sophisticated businesses and other persons w

ho voluntarily agree to
arbitration, but fail to protect consum

ers, franchisees, and em
ployees, w

ho often do
not recogníze that they are com

m
itted to m

andatory, binding arbitration or w
hat

the im
plications are. A

n extrem
e exam

ple is nursing hom
e adm

ission contracts.
T

hese contracts are generally signed quickly, under extrem
e duress, often by a

person suffering from
 delirium

 if not dem
entia.

T
he U

nited S
tates S

uprem
e C

ourt's reinterpretation of the F
ederal

A
rbitration A

ct sixty years after it w
as enacted has led to a rapid increase of

arbitration and corresponding decrease in opportunities to have disputes heard in
court in consum

er and em
ploym

ent m
atters, w

here m
andatory arbitration clauses

are slipped into contracts. W
e realize that state law

s cannot change a m
atter that is

subject to federal preem
ption, but state law

s can address fundam
ental issues of

fairness, w
hich are not adequately addressed in the R

U
A

A
.

T
he R

U
A

A
 is not nearly as concerned w

ith due process com
pared to courts.

F
or exam

ple, actual notice is not required. N
otice can be sent by "action that is

reasonably necessary to inform
 the other person in ordinary course, w

hether or not
the other person acquires know

ledge of the notice." S
ection 2. T

he com
m

ents
indicate that faxes and em

ails suffice, presum
ably even for a person w

ho has an
em

ail account but doesn't know
 how

 to use it. T
his is hardly access to justice.

C
ourt holdings produce records open to the public. P

ersons and their legal
representatives can learn how

 courts are likely to rule and this guides behavior in
general and legal strateg¡z in particular if a dispute arises. T

his transparency is
lacking w

ith arbitration. N
othing in the R

U
A

A
 requires inform

ation about previous
results of arbitration to be available and it is usually not disclosed. A

 business that
frequently engages in arbitration w

ith a particular arbitration com
pany can com

pile
its ow

n results. T
hat guides the com

pany in deciding w
hich arbitrator to request,

presum
ably not one w

ho ruled for the other side. It also guides the com
pany in

determ
ining the tikely result of arbitration. P

ersons w
ho are not likely to appear

frequently before the arbitration com
pany, such as em

ployees, consum
ers, and

franchisees, do not have that inform
ation.

T
here are various im

portant concerns that are ignored in R
U

A
A

. F
or

exam
ple, nothing requires disclosure of arbitration costs to consum

ers or em
ployees.

T
he R

U
A

A
 ignores the m

ost com
m

on type of bias that m
ay result. P

arties
that do not com

pile their ow
n records have no basis to determ

ine how
 an arbitrator

has ruled in the past. T
he R

IIA
A

 does have som
e sections about potential bias by an

arbitrator, but it ignores the possibility that the private com
pany offering its

E
X

H
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services m
ight be biased. T

hese com
panies have to sell their product to businesses

that select arbitration com
panies in their contracts. O

ne obvious sales pitch is that
the com

pany is very sym
pathetic to the interests of the businesses that m

ay speciS
'

them
 in contracts. T

his is not just a theoretical possibility.
T

he R
U

A
A

 utterly fails to address the shocking abuses in arbitration that led
to the consent order by the N

ational A
rbitration F

orum
 w

ith the M
innesota

A
ttorney G

eneral. In part, there w
ere frnancial and m

anagerial intertw
inings

betw
een the arbitration com

pany and one of the m
ajor debt collection agencies that

brought m
atters to the com

pany. A
ccording to testim

ony by S
tuart R

ossm
an before

the (federal) H
ouse C

om
m

ittee on the Judiciary, S
ubcom

m
ittee on C

om
m

ercial and
A

dm
inistrative Law

, on S
eptem

ber 15, 2009:
T

he A
ttorney G

eneral's law
suit w

as based on allegations of consum
er

fraud, deceptive trade practices and false statem
ents in advertising.

T
he A

G
 alleged that the N

ational A
rbitration F

orum
 represented to

consum
ers and the public that it w

as independent and neutral,
operated like an im

partial court system
, and w

as not affrliated w
ith

and did not take sides betw
een the parties, w

hen in fact, it w
as closely

associated w
ith ow

ners of debt and advertised itself to corporations as
a particularly favorable forum

 for collection actions. p. 4.
T

his particular arbitration com
pany no longer exists, but the R

U
A

A
 has not been

am
ended to address bias by the com

pany. T
here is nothing to prevent an analogous

problem
 from

 recurring.
R

U
A

A
 requires disclosures by the individual arbitrator and not the com

pany
itself. In fact, R

U
A

A
 provides great im

m
unity to the com

panies and to individual
arbitrators w

ho fail to com
ply w

ith the disclosure requirem
ents. A

 person w
ho

challenges the com
pany m

ay even have to pay the com
pany's attorney fees.

S
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O
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T
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.
(a) A

n arbitrator or an arbitration organization acting in that capacity
is im

m
une from

 civil liability to the sam
e extent as a judge of a court of

this S
tate acting in a judicial capacity.

(b) T
he im

m
unity afforded by this section supplem

ents any im
m

unity
under other law

.
(c) T

he failure of an arbitrator to m
ake a disclosure required by S

ection
12 does not cause any loss of im

m
unity under this section.

(d) In a judicial, adm
inistrative, or sim

ilar proceeding, ârt arbitrator or
representative of an arbitration organization is not com

petent to
testiS

t, and m
ay not be required to produce records as to any

statem
ent, conduct, decision, or ruling occurring during the arbitration

proceeding, to the sam
e extent as a judge of a court of this S

tate acting
in a judicial capacity. T

his subsection does not apply:
(1) to the extent necessary to determ

ine the claim
 of an

arbitrator, arbitration organization, or representative of the

Ë
xl{lB
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arbitration organization against a party to the arbitration
proceeding; or
(2) to a hearing on a [m

otion] to vacate an aw
ard under S

ection
23(a)(1) or (2) if the [m

ovant] establishes prim
a facie that a

ground for vacating the aw
ard exists.

(e) If a person com
m

ences a civil action against an arbitrator,
arbitration organization, or representative of an arbitration
organization arising from

 the services of the arbitrator, organization,
or representative or if a person seeks to com

pel an arbitrator or a
representative of an arbitration organization to testifu or produce
records in violation of subsection (d), and the court decides that the
arbitrator, arbitration organizatron, or representative of an arbitration
organization is im

m
une from

 civil liability or that the arbitrator or
representative of the organízation is not com

petent to testifu, the court
shall aw

ard to the arbitrator, organization, or representative
reasonable attorney's fees and other reasonable expenses of litigation.

T
he act gives the sam

e im
m

unity that judges have w
ithout corresponding

inform
ation and recusal m

echanism
s. It is particularly unreasonable to consider a

sw
eeping change in the law

 that does not address the m
ajor problem

s that have
arisen in recent history.

R
U

A
A

 is directly opposed to the econom
ic interests of attorney w

ho take
cases w

ith fee-shifting provisions. E
ven if an aw

ard of attorney fees is m
andatory

according to a statute, R
U

A
A

 gives the arbitrator discretion in aw
arding any fees:
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(b) A

n arbitrator m
ay aw

ard reasonable attorney's fees and other
reasonable expenses of arbitration if such an aw

ard is authorized by
law

 in a civil action involving the sam
e claim

 or by the agreem
ent of

the parties to the arbitration proceeding.
A

ny change in arbitration law
s should include these greater protections at a

m
inim

um
. Id.eally, any change w

ould include m
uch of a set of m

odel law
s on

arbitration proposed by the N
ational C

onsum
er Law

 C
entet, at the U

R
L cited at the

beginning of this docum
ent. T

he nam
es of the law

s are
P

reservation of Legal R
ights

Lim
its on A

rbitrations in Insurance T
ransactions

C
ost D

isclosures in A
rbitration A

greem
ents

Lim
its on C

onsum
er A

rbitration
R

egulation of A
rbitration S

ervice P
roviders

n

E
X

H
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R
eport on P

ublic P
olicy P

osition

N
am

e of section:
F

am
ily Law

 S
ection

C
ontact person:

I{ent \ü/eichm
ann

E
-m

ail:
w

eichm
annlÐ

earthLink. net

R
egarding:

R
evised U

niform
 A

rbitration A
ct

D
ate position w

as adopted:
F

ebruary 6,201,0

P
rocess used to take the ideological position:

P
osition adopted after discussion and vote at a scheduled m

eeting.

N
um

bet of m
em

bers in the decision-m
aking body:

21,

N
um

ber w
ho voted in favor and opposed to the position:

18 V
oted for position

0 V
oted against position

0 A
bstained from

 vote
3 D

id not vote

P
osition:

S
upport and A

m
end.

T
he F

am
ily Law

 S
ection supports the R

evised U
niform

 -A
,rbitration A

ct in princþle, so long as it is am
ended to

m
ake it clear that the D

om
estic R

elations A
rbitration A

ct controls for dom
estic relations cases, and tim

e deadlines
in the R

U
A

,A
. are reconciled w

ith the tim
e deadlines in the D

R
A

A
.

E
xplanation of the position, including any recom

m
ended am

endm
ents:

T
he R

evised U
niform

,\rbitration A
,ct updates the U

niform
 A

rbitration A
ct, w

hich w
as drafted in the 1950's, to try

to clarify the arbitration process and provide m
ore protection to arbitration clients. ,\rbitration in dom

estic relations
cases has been regulated by the D

om
estic R

elations A
rbitration A

ct, w
hich contains a specific standard of review

for chld related issues. A
lthough M

C
L 600.5070 states that the D

R
A

,\ controls v¡here there is a conflict, the
R

U
.A

r\ introduces new
 provisions that are inconsistent v¡ith the D

R
A

A
, but do not specifically conflict. T

he R
U

A
,\

is a substantial im
provem

ent over the U
A

Â
, but w

e need to reconcile its provisions w
ith those of the D

R
A

rq..
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