Agenda

Public Policy Committee
April 22, 2021 - 12:00 p.m. to 1:30 p.m.
Via Zoom Meetings

Public Policy Committee......................oooiiiii... Dana M. Warnez, Chairperson

A. Reports
1. Approval of January 21, 2021 minutes

2. Public Policy Report

B. Legislation

1. HB 4174 (Lightner) Criminal procedure: records; criminal justice system data collection; provide for.
Creates new act.

Status: 02/09/21 Referred to House Judiciary Committee.

Referrals: 02/26/21 Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee; Criminal Law Section.

Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;
Criminal Law Section.

Liaison: Takura N. Nyamfukudza

2. HB 4181 (Anthony) Civil procedure: evictions; residential evictions during the COVID-19 state of
emergency; prohibit. Amends 1961 PA 236 (MCL 600.101 - 600.9947) by adding sec. 5740.

Status: 02/09/21 Referred to House Judiciary Committee.

Referrals: 02/26/21 Access to Justice Policy Committee; 04/05/21 Real Property Law
Section.

Comments: Access to Justice Policy Committee.

Liaison: Brian D. Shekell

3. SB 0159 (MacDonald) Courts: juries; provision related to allowance of a one man grand jury; eliminate.
Amends 1927 PA 175 by repealing secs. 3, 4, 5, 6, 6a & 6b, ch. VII (MCL 767.3 et seq.).

Status: 02/23/21 Referred to Senate Judiciary & Public Safety Committee.

Referrals: 02/26/21 Criminal Jurisprudence & Practice Committee; Criminal Law Section.
Comments: Criminal Jurisprudence & Practice Committee; Criminal Law Section.

Liaison: Valerie R. Newman

4. Executive Budget for the Michigan Indigent Defense Commission for the 2021-2022 Fiscal Year

Referrals: 02/26/21 Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee.

Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee.

Liaison: Kim Warren Eddie

5. Executive Budget for the Department of the Judiciary for the 2021-2022 Fiscal Year

Referrals: 02/26/21 Access to Justice Policy Committee; Civil Procedure & Courts
Committee; Criminal Jurisprudence & Practice Committee.
Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee.

Liaison: E. Thomas McCarthy, Jr.



Agenda

Public Policy Committee
January 21, 2021 - 12 p.m. to 1:30 p.m.

Committee Members: Dana M. Warnez, Kim Warren Eddie, E. Thomas McCarthy, Jr., Valerie R. Newman,
Takura N. Nyamfukudza, Nicholas M. Ohanesian, Brian Shekell, Thomas G. Sinas, Mark A. Wisniewski
SBM Staff: Janet Welch, Peter Cunningham, Elizabeth Goebel, Kathryn Hennessey, Carrie Sharlow

GCSI Staff: Marcia Hune, Samantha Zandee

A. Reports
1. Approval of November 20, 2020 minutes

The minutes were approved unanimously (9).

2. Public Policy Report
The Governmental Relations staff provided an oral report.

B. Court Rule Amendments

1. ADM File No. 2020-25: Proposed Addition of Administrative Order No. 2020-X

The proposed administrative order would replace the current administrative order regarding distribution of
funds from the Lawyer Trust Account Program that was adopted more than 20 years ago. The distribution
would remain largely the same as it is now: 70 percent to support delivery of civil legal services to the poor, 15
percent to promote improvements in the administration of justice, 10 percent to support increased access to
justice (including racial, gender, and ethnic equality), and 5 percent for support of the activities of the Michigan
Supreme Court Historical Society. What would be different is that in paragraph three, funds would be used to
support increased access to justice generally with specific reference to racial, gender, and ethnic equality, instead
of reference to the long-defunct task forces on Gender Issues in the Courts and Racial/Ethnic Issues in the
Court. Those issues will continue to be a focus of the money to be spent, but will be able to include additional
recommendations. Further, the money could be spent as directed by the State Court Administrator, instead of
being spent “within the judiciary,” which unnecessarily restricts the ability to fund programs that exist outside
the judiciary but fit within the funding parameters. Finally, the proposed AO would establish a cap on funding
for the Michigan State Historical Society to reflect what are likely largely fixed costs for operational expenses;
the remainder would be split among the remaining recipients.

The following entities offered recommendations: Access to Justice Policy Committee; Diversity & Inclusion
Advisory Committee; Justice Initiatives.

The committee voted unanimously (9) to take no position and authorize the committees to submit
their positions to the Court.

2. ADM File No. 2020-26: Proposed Amendments of MCR 1.109 and 8.119

The proposed amendments of MCR 1.109 and 8.119 would allow SCAO flexibility in protecting an
individual’s personal identifying information and clarify when a court is and is not required to redact
protected personal identifying information.

The following entities offered recommendations: Civil Procedure & Courts Committee; Criminal Jurisprudence
& Practice Committee; Probate & Estate Planning Section.

The committee voted unanimously (9) to support the proposed amendments in concept with no
comments on the specific language.

3. ADM File No. 2020-20: Proposed Amendment of MCR 2.105
The proposed amendment of MCR 2.105 would establish the manner of service on limited liability
companies.



The committee tabled this to the February Executive Committee meeting.

4. ADM File No. 2020-19: Proposed Amendment of MCR 2.302

The proposed amendment of MCR 2.302 would require transcripts of audio and video recordings intended to
be introduced as an exhibit at trial to be transcribed.

The following entities offered recommendations: Access to Justice Policy Committee; Civil Procedure & Courts
Committee; Criminal Jurisprudence & Practice Committee; Appellate Practice Section.

The committee voted unanimously (9) to oppose this proposed amendment of Rule 2.302 in its
current form. The committee opposed the proposed rule because of concerns with the burdens the
proposed rule may place on litigants and the court and with the lack of clarity surrounding how
recordings would be transcribed.

5. ADM File No. 2020-17: Proposed Addition of MCR 3.906

The proposed addition of MCR 3.906 would establish a procedure regarding the use of restraints on a juvenile
in court proceedings.

The following entities offered recommendations: Access to Justice Policy Committee; Criminal Jurisprudence
& Practice Committee.

The committee voted 7 to 2 to support the court rule, with the caveat that a judge may allow the use
of restraints on a juvenile offender so long as the reasons for that decision are on the record.

6. ADM File No. 2020-07: Alternative Proposed Amendments of MCR 6.502

The proposed alternative amendments of MCR 6.502 would address the issue of a court’s recharacterization
of a defendant’s motion for relief from judgment that is styled as something other than a motion for relief
from judgment. Under Alternative A, the court would be required to notify the defendant of its intent to
recharacterize the motion and allow the defendant an opportunity to withdraw or amend the motion. Under
Alternative B, the court would be required to return the motion to the defendant with a statement of the
reason for return.

The following entities offered recommendations: Access to Justice Policy Committee; Criminal Jurisprudence
& Practice Committee.

The committee voted unanimously (9) to adopt the position presented by the Access to Justice Policy
Committee.



To: Members of the Public Policy Committee
Board of Commissioners

From: Governmental Relations Staff

Date: April 15, 2021

Re: HB 4174 — Criminal Justice System Data Collection
Background

House Bill 4174 creates a statewide data collection and reporting system to collect data regarding
criminal cases. The availability of data will allow agencies and individuals to conduct data analysis on
issues pertaining to criminal cases. This will help identify trends and act accordingly to improve the
functioning of the courts and the availability of legal services.

Keller Considerations

The Access to Justice Policy Committee, the Criminal Jurisprudence & Practice Committee, and the
Criminal Law Section all concluded that the bill is Ke/ler-permissible. Comprehensive, reliable data
concerning criminal cases will promote accountability and facilitate more fact-based decision-making,
leading to improvements in the functioning of the courts and access to justice.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
Ethics v Availability of legal setvices to society

Lawyer competency
Integrity of the Legal Profession

I-/00Z OV 4q
parordidur sy
[ ]

e Regulation of attorney trust accounts

Staff Recommendation
The bill satisfies the requirements of Ke/ler and may be considered on its merits.
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HOUSE BILL NO. 4174

February 09, 2021, Introduced by Rep. Lightner and referred to the Committee on Judiciary.

A bill to create the justice data collection and reporting system; and
to provide for the powers and duties of certain state and local governmental
officers and entities.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. (1) Subject to appropriation, no later than February 1, 2022,
the state court administrative office shall enter iInto a contract with a
vendor to provide a justice data collection and reporting system.

(2) The justice data collection and reporting system established under
subsection (1) must do all of the following:

(a) Provide uniform collection, record, and reporting of data for all
of the following:

() A criminal case from arrest through disposition and completion of a
sentence, as applicable, including, but not limited to, a sentence of
probation.

(ii) A juvenile justice system case, including, but not limited to, a
disposition involving probation.

(iii) A case involving neglect or abuse of a child.

(iv) A civil case.

(b) Integrate with financial and other systems utilized by departments
and agencies of this state and units of local government, including, but not
limited to, the department of state police and other law enforcement
agencies, prosecuting attorneys, and courts.

(c) Provide storage of the following information and data that may be
accessed by approved users in real time, including, but not limited to,
prosecutors, judges, law enforcement officers, and jail administrators:

(i) Data entered for the following events:

(A) Arrest and jail booking.

(B) Authorizations for a criminal charge or filing of a petition, as



applicable.

(C) Sentencing.

(D) Probable cause findings following a preliminary examination,
transfer, removal, and remand.

(ii) The name and address of each individual entered into a system that
iIs capable of aggregating data for statistical purposes.

(iii) Restitution owed and remaining as to each defendant or juvenile.

(iv) Case entries for juvenile justice system cases, including cases
placed on the consent calendar.

(d) Perform alias and phonetic name searches.

(e) Provide real time updates of record changes to approved users,
including, but not limited to, prosecutors, judges, law enforcement
officers, and jail administrators.

() Schedule court hearings by automatically locating first available
dates.

(3) Not later than 1 year after the enactment of this act, the state
court administrative office shall submit a report of the following to the
committees and subcommittees of the senate and house of representatives
concerned with appropriations, the judiciary, or corrections:

(a) An analysis of individuals who have multiple data entries under
subsection (2), including, but not limited to, demographic information;
restitution owed; restitution aging; fees, fines, and court costs owed; and
fees, fines, and court costs aging.

(b) The extent the justice data collection and reporting system has
improved overall system performance by decreasing the duplication of data.

(c) How the justice data collection and reporting system is tracking
individuals who have entries from a juvenile justice system case or a case
that involved abuse or neglect of the individual as a child, and who are
subsequently involved in a criminal case.



SBM ‘ ACCESS TO JUSTICE POLICY COMMITTEE

STATE Bar oF MicHigan

Public Policy Position
HB 4174

Support the Concept

Explanation

The committee voted to support in concept the idea to create a justice data collection system that
provides access to only aggregate information to the legislature as well as all stakeholders of the
justice system.

Keller Explanation

The committee agreed that data collection, in general, no matter how it is framed in this particular
piece of legislation, is helpful to improving the functioning of the courts.

Position Vote:

Voted For position: 21
Voted against position: 0
Abstained from vote: 0
Did not vote (absence): 7

Contact Persons:
Lotray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@wavnecounty.com

Position Adopted: April 1, 2021


mailto:lorrayb@mplp.org
mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com
mailto:vnewman@waynecounty.com

SB] \/l ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

STATE Bar oF MicHigan

Public Policy Position
HB 4174

Support in Concept

Explanation

The committee voted to support in concept the idea to create a justice data collection system that
provides access to aggregate information to the legislature as well as all members of the criminal justice
system.

Keller Explanation

The committee agreed with the Criminal Law Section’s Ke//er permissibility explanation as stated

below:
House Bill 4174 creates a statewide data collection and reporting system to collect data
regarding criminal cases. The availability of data will allow agencies and individuals to conduct
data analysis on issues pertaining to criminal cases. This will help identify trends that are
present and act accordingly to improve the functioning of the courts and the availability of
legal services.

Position Vote:

Voted For position: 16
Voted against position: 2
Abstained from vote: 0
Did not vote (absence): 5

Contact Persons:

Mark A. Holsomback mahols@kalcounty.com

Sofia V. Nelson snelson(@sado.ore

Position Adopted: March 26, 2021 1


mailto:mahols@kalcounty.com
mailto:mahols@kalcounty.com
mailto:snelson@sado.org

SBM ‘ CRIMINAL LAW SECTION

STATE Bar oF MicHigan

Public Policy Position
HB 4174

Support

Explanation
The Criminal Law Section of the State Bar of Michigan supports HB 4174.

Keller Explanation

House Bill 4174 creates a statewide data collection and reporting system to collect data regarding
criminal cases. The availability of data will allow agencies and individuals to conduct data analysis on
issues pertaining to criminal cases. This will help identify trends that are present and act accordingly
to improve the functioning of the courts and the availability of legal services.

Position Vote:

Voted for position: 14
Voted against position: 1
Abstained from vote: 1
Did not vote (absent): 9

Contact Person: Kahla Crino
Email: kcrino@ingham.ore

Position Adopted: March 16, 2021 1


mailto:kcrino@ingham.org
mailto:kcrino@ingham.org

To: Members of the Public Policy Committee
Board of Commissioners

From: Governmental Relations Staff

Date: April 15, 2021

Re: HB 4181 — Eviction Prohibition During COVID-19 State of Emergency
Background

This bill would amend the Revised Judicature Act to prohibit residential evictions until 60 days after
the end of the COVID-19 emergency.

Keller Considerations

A majority of the Access to Justice Policy Committee concluded the bill is Ke/er-permissible “because
it amends a provision of the Judicature Act relating to summary proceedings, and it relates to the goal
of improvement of the functioning of the courts by attempting to further align procedure with the
current statewide Coronavirus Eviction Rental Assistance Program.”

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e Regulation and discipline of attorneys ~®  Improvement in functioning of the courts
e  Ethics e Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

I-700C OV Aq
parrdiur sy
[ ]

e Regulation of attorney trust accounts

Staff Recommendation

The bill is not Ke/ler-permissible. Although the State Bar has regularly provided technical assistance to
the Legislature concerning the the Revised Judicature Act, which it was instrumental in developing in
pre-Keller times, SBM has not, post-Keller, considered every proposed amendment of the Revised
Judicature Act (RJA) to be per se Keller-permissible. Traditionally, for example, we have considered any
legislation addressing which causes are actionable to be outside Ke//er boundaries, even if the proposed
change would reduce caseloads and thereby reduce the burden on the court system. Similarly, we do
not weigh in on legislation that involves balancing or re-balancing competing interests. We have
focused our legislative attention, instead, on legislative proposals that would either improve or impair



the functioning of the courts within the context of how the courts operate pursuant to the substantive
policy choices enacted by the legislature.

As reported by the Access to Justice Policy Committee, HB 4181 is designed to codify many of the
protections put in place for tenants during the pandemic through eviction moratoriums. The bill’s
provisions apparently are intended to incentivize more landlords to participate in a new state COVID
Emergency Rental Assistance (CERA) program. However desirable it might be for court operations
to mesh with executive branch programs, the underlying question in this legislation is an eviction
moratorium.

If the question is whether landlords should be denied access to the courts during the pandemic and
under what conditions, our traditional Ke//er analysis would say we can have no position.

If the question is what modifications should be made to the RJA to most effectively implement an
eviction moratorium, the State Bar is available to offer technical assistance.

Page 2
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Sponsors

Sarah Anthony (district 68)

Abraham Aiyash, Kara Hope, Ranjeev Puri, Julie Brixie, Stephanie Young, William Sowerby, Mary Cavanagh,
Regina Weiss, Rachel Hood, Felicia Brabec, Kyra Harris Bolden, Lori Stone, Tenisha Yancey, Amos O'Neal,
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(click name to see bills sponsored by that person)

Categories
Civil procedure: evictions;

Civil procedure: evictions; residential evictions during the COVID-19 state of emergency; prohibit. Amends
1961 PA 236 (MCL 600.101 - 600.9947) by adding sec. 5740.

Bill Documents

Bill Document Formatting Information
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The following bill formatting applies to the 2021-2022 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.
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HOUSE BILL NO. 4181

February 09, 2021, Introduced by Reps. Anthony, Aiyash, Hope, Puri, Brixie, Young, Sowerby, Cavanagh,
Weiss, Hood, Brabec, Bolden, Stone, Yancey, O'Neal, Brenda Carter, Pohutsky, Liberati, Garza,
Clemente, Scott, Kuppa and Breen and referred to the Committee on Judiciary.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

(MCL 600.101 to 600.9947) by adding section 5740."
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 5740. (1) Notwithstanding anything in this chapter or chapter 57a
to the contrary, from the effective date of the amendatory act that added
this section to 60 days after the termination of the COVID-19 emergency, a
landlord or owner of a property shall not, for the purposes of a
nonessential eviction for a residential dwelling unit, do either of the
following:

(a) Terminate a tenancy.

(b) Send any notice, including a notice to quit, requesting or
demanding that a tenant of a residential dwelling unit vacate the premises.

(2) Notwithstanding anything in this chapter or chapter 57a to the
contrary, from the effective date of the amendatory act that added this
section to 60 days after the termination of the COVID-19 emergency, a court
shall not, in a summary proceeding for a nonessential eviction for a
residential dwelling unit, do any of the following:

(a) Accept for Tiling a summons or complaint.

(b) Enter an order or judgment for a plaintiff for possession.

(c) Issue a writ of restitution or order for eviction.

(d) Deny, on the request of a defendant, a stay of a writ of
restitution or order for eviction or, on the request by a party, a
continuance of a summary proceeding.

(e) Schedule a court event, including, but not limited to, a motion
hearing or a trial.



(3) Notwithstanding anything In this act to the contrary, all of the
following are tolled from March 10, 2020 to 60 days after the termination of
the COVID-19 emergency:

(a) A period of limitation or time limit for instituting summary
proceedings or bringing a claim or counterclaim for damages under this
chapter.

(b) A period applicable to a presumption under section 5720.

(c) A period under this chapter within which a summons must be served,
a party must appear for trial, or a summary proceeding must be heard, even
iT the period is contained in a summons or other order issued by the court.

(d) A period under this chapter within which a defendant may make any
payment to satisfy, partially or completely, a judgment or to preclude
issuance of a writ of restitution or order for eviction, even if the period
Is contained iIn a judgment or order entered by the court.

(e) A time restriction under this chapter on issuance of a writ of
restitution or order for eviction, even if the time restriction is contained
in a judgment or order entered by the court.

() A period for taking an appeal from an order or judgment issued
under this chapter.

(g) Any other time period or restriction applicable to a summary
proceeding or action under this chapter that the court determines should be
tolled or extended.

(4) Notwithstanding anything in this act or in any order of a court,
from the effective date of the amendatory act that added this section to 60
days after the termination of the COVID-19 emergency, a person shall not
serve or execute a writ of restitution or order for eviction for a
nonessential eviction of a residential dwelling unit.

(5) Notwithstanding anything in this chapter or chapter 57a to the
contrary, in a summary proceeding under this chapter or chapter 57a, a
person shall not request and a court shall not award damages that consist of
a late fee for nonpayment of rent that was due from March 10, 2020 to 60
days after the termination of the COVID-19 emergency for a residential
dwelling unit 1f, not later than 30 days after the missed rent payment, the
tenant provided notice and documentation to the landlord that the nonpayment
of rent was because of a financial impact from COVID-19.

(6) This section does not relieve a tenant from the obligation to pay
rent or, except as expressly provided in this section, restrict a landlord"s
ability to recover rent.

(7) As used iIn this section:

(a) "Nonessential eviction™ means any of the following:

(i) An eviction for nonpayment of rent.



(ii) An eviction for no fault or no cause.

(iii) An eviction for cause that does not involve or include allegations
of either of the following:

(A) Criminal activity that may impact the health or safety of other
residents, health care workers, emergency personnel, persons lawfully on the
subject property, or the general public.

(B) Lease violations that may impact the health or safety of other
residents, health care workers, emergency personnel, persons lawfully on the
subject property, or the general public.

(b) "The termination of the COVID-19 emergency' means the last date on
which any of the following is in effect iIn this state:

(i) A state of emergency or state of disaster declared or extended
under an executive order to deal with COVID-19.

(ii) A state of emergency or state of disaster declared or extended
under a concurrent resolution of the legislature to deal with COVID-19.

(iii) An order issued under section 2253 of the public health code, 1978
PA 368, MCL 333.2253, to deal with COVID-19.



SB] V I ‘ ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
HB 4181

Support with Recommended Amendment

Explanation

The committee voted to support this legislation with additional clarifying language to base the process
on the federal state of emergency timeline.

Summary proceedings already confer a significant advantage on landlords and the pandemic has
significantly increased barriers to justice for tenants. It is anticipated to create housing instability for
over 50,000 families this year. The COVID Emergency Rental Assistance (CERA) program launches
this month and replaces the popular Eviction Diversion Program (EDP) that MSHDA launched in
July 2020. CERA will provide millions in rental assistance to help tenants stay housed and to help
landlords recoup rent. However, landlords are not obligated to participate in the program and many
opt out citing administrative delays, limits on fees and costs, and the need to recover property. HB
4181 will codify many of the protections intended to be afforded to tenants under eviction
moratoriums and the CERA Program. It will incentivize more landlords to participate in CERA while
still tolling most of the protections which they would otherwise be able to avail themselves of until 60
days after the pandemic emergency termination.

Keller Explanation

The committee agreed this legislation is Ke/er-permissible because it amends a provision of the
Judicature Act relating to summary proceedings, and it relates to the goal of improvement of the
functioning of the courts by attempting to further align procedure with the current statewide
Coronavirus Eviction Rental Assistance Program.

Position Vote:

Voted For position: 21
Voted against position: 0
Abstained from vote: 0
Did not vote (absence): 7

Contact Persons:
Lotray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@wavnecounty.com

Position Adopted: April 1, 2021 1
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mailto:vnewman@waynecounty.com
mailto:vnewman@waynecounty.com

To: Members of the Public Policy Committee
Board of Commissioners

From: Governmental Relations Staff

Date: April 15, 2021

Re: SB 159 — Eliminate the Allowance of a One-Man Grand Jury
Background

This bill would amend the Code of Criminal Procedure to eliminate the provisions in the act that allow
for the use of a “one-man grand jury.”

Keller Considerations

The Criminal Jurisprudence & Practice Committee and the Criminal Law Section concluded the bill
was Keller-permissible because of its impact on the functioning of the courts. The Criminal Law Section
also believed the bill is Ke//er-permissible in that it would improve the quality of legal services available
to defendants.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e  Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
e  Ethics V' Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

I-700C OV Aq
parrdiur sy
[ ]

e Regulation of attorney trust accounts

Staff Recommendation
The bill satisfies the requirements of Ke/fer and may be considered on its merits. The one-man grand
is a criminal procedure device that relates directly to the functioning of the courts.
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SENATE BILL NO. 159

February 23, 2021, Introduced by Senator MACDONALD and referred to the Committee on Judiciary and
Public Safety.

A bill to amend 1927 PA 175, entitled
"The code of criminal procedure,"

by repealing sections 3, 4, 5, 6, 6a, and 6b of chapter VII (MCL 767.3,
767.4, 767.5, 767.6, 767.6a, and 767.6b), section 6 of chapter VII as
amended by 1999 PA 250.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Enacting section 1. Sections 3, 4, 5, 6, 6a, and 6b of chapter VIl of
the code of criminal procedure, 1927 PA 175, MCL 767.3, 767.4, 767.5, 767.6,
767.6a, and 767.6b, are repealed.



SB] \/l ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

STATE Bar oF MicHigan

Public Policy Position
SB 0159

Oppose

Explanation

The committee voted to oppose this legislation that would eliminate the system of the one-man grand
jury process. The committee felt that the one-man grand jury remains an investigative tool and
objections to it can be resolved in ways other than complete removal.

Keller Explanation
The committee agreed that this legislation is Ke/fer permissible in affecting the functioning of the
courts.

Position Vote:

Voted For position: 11
Voted against position: 6
Abstained from vote: 0
Did not vote (absence): 6

Contact Persons:
Mark A. Holsomback mahols(@kalcounty.com
Sofia V. Nelson snelson(@sado.org

Position Adopted: March 26, 2021 1


mailto:mahols@kalcounty.com
mailto:mahols@kalcounty.com
mailto:snelson@sado.org

SBM ‘ CRIMINAL LAW SECTION

STATE Bar oF MicHigan

Public Policy Position
SB 0159

Support

Explanation
The Criminal Law Section of the State Bar of Michigan supports SB 0159.

Keller Explanation

Eliminating the so called "one man grand jury" would impact the functioning of courts, by the
Criminal Law Section's assessment, in a positive manner. Eliminating the secrecy allowable in the
procedure will improve the quality of legal services available to defendants.

Position Vote:

Voted for position: 9
Voted against position: 7
Abstained from vote: 0
Did not vote (absent): 9

Contact Person: Kahla Crino

Email: kcrino@ingham.org

Position Adopted: March 16, 2021


mailto:kcrino@ingham.org
mailto:kcrino@ingham.org

April 12, 2021

Public Policy Committee
Board of Commissions
State Bar of Michigan
Attn: Peter Cunningham
306 Townsend St.
Lansing, MI. 48933-2012

| urge you to recommend to the Board of Commission to appoint a special committee to
review the one-man grand jury statute and recommend changes to make it more
specific in procedure and separate text from the provision relating to citizen grand jury.

My reasons are reflected in my letter of March 24, 2021 to the Committee of Criminal
Law and other materials | sent to the Committee.

Thank you,

Avern Cohn



AVERN COHN
219 Theodore Levin
United States Courthouse
231 West Lafayette
Detroit, MI 48226
(313) 234-5160

March 24, 2021

Committee on Criminal Law
State Bar of Michigan

Attn: Peter Cunningham
306 Townsend St.

Lansing, MI. 48933-2012

Re: Senate Bill No.159

| write to urge the committee to recommend to the Board of Commissioners that it urge
the State Senate to revoke or reform the one-man grand jury statute.

The history of the Bar involvement with the statute is reflected in articles | sent you
separately. My enclosed letter to the editor of the Detroit News explains my concerns.

As | see it the following are the defects in the statute:

1.

The statute and rules authorizing citizen and one-man grand jury are intertwined
and confusing. The statutes and rules as to each should be separate.

The secrecy provision of the statute is grossly over broad. There is no good
reason to keep secret the petition for the grand jury and the order granting the
petition. ‘

The names of prospective witnesses should accompany any indictment.
Keeping these secret for any length of time is unnecessary and unfair.

There are ambiguities about the right to a preliminary examination following an
indictment to affirm or deny probable cause.

There should be a provision making it explicit any comments by the prosecutor
should be confined to the courtroom. Attached are examples of out of court
remarks by the prosecution in the Flint grand jury that were grossly wrong.



The right to an investigative subpoena gives the prosecutor all the authority that is
needed to deal with complex cases.

The impaneling of a one-man grand jury to investigate public corruption in the

legislature (Carr grand jury) the public officials (Ferguson grand jury) are examples of
situations where an investigative subpoena would have been sufficient.

Thank you
y

Avern Cohn



LETTER
One-man grand jury in Flint case is unfair

. hile your editorial (Re: “Michigan should
Scrap one-man grand juries” March 4)

has some merit it fails to discuss the mis-
use of the Flint one-man grand jury and the need
for reform in the grand juryprocess. The indict-
ment in the Flint one-man grand jury reflects the
jurisprudential parochialism in the judges in Ge-
nesee County. Particularly, for example, the pet-
ition for one-man grand jury,

The late Robert Scigliano, a political science
professor at Michigan State University, in his writ-
ings made clear that the use of the one-man grand
jury should be limited to cases of political corrup-
tion and conspiracies.

In these kinds of cases an inquisition may be
hecessary in investigating criminal situatjons.

Certainly, that is not the case in Flint. The Flint
defendants have been subject to several investiga-
tions, including one by the former Michigan at-
torney general.

' The defendants in the Flint case have been
unfairly treated by denial of access to the evidence

on which the juror found probable cause, They
have no information as to the basis of the indict-
ments, particularly the evidence to support a find-
ing of probable cause,

I suggest that you should haye concluded your
editorial with a recommendation that the proceed-
ings be moved out of Genesee County and take
Place in front of judges not subject to the clamor of
Genesee County voters. It should be conducted by
a special prosecutor not motivated by a desire for
political approval. Your editorial should also have
included a recommendation for a study of the
current one-man grand jury process and the need
for legislative reform. -

In closing, you should know that on July 9,1949,
The News expressed skepticism over the one-man
grand jury process, calling it a “failure in democra-
Cy.”

Avern Cohn, senior judge
United States District Court
Eastern District of Michigan

Contact us: Phone: (313) 222-2292 | To submit a letter,

Vst detroltnews.com/oplnion | Fax: (313) 496-5253 | Mall; 160

W. Fort Stroet, Detrolt, M| 48226  Please Include home and work phone numbers and clty of resldence

The members of The Datrolt News editorial board are Nolan Finlay, Ingrid Jecques, Gary Miss end Brendan Clarsy. The Detroit News editarial pEges
oparate independently of the Ppaper's news coverags, affaring our opinion and edditional commentary on lssues of public Interast. Nolan Rnlay can ba

reached at nfinley@detroitnews,com,

D Ngos %(leit
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Flint Water Prosecution Presses on in Court,
Awaltg District Court Review of Evidence
Presented in Grand Jury Proceedings

Contact Cgurtney Covington Watkins 517-290-1560
Agency Attorney General

LANSING - Solicitor General Fadwa Hammoud today commented on a pattern of
behavior by former Governor Rick Snyder's legal team to discredit Michigan’s grand
Jury process following a hearing in Genesee County's 67th District Court. The hearing
comes one day after the legal team for Jarrod Agen - who is among the nine
lndjvlduals indicted on criminal charges in the Flint Water Crisis investigation -
récgjved arjunfavorable ruling in another court.

“Toglay's hearing was one more attempt, in a series of miscalculations by the Snyder
defense teé’m to disqualify and discredit the grand jury process. The grand jury is a
secure and unbiased investigative tool used to determine if enough evidence exists to
issye crimipal indictments,” said Hammoud. “Today, Mr. Snyder's lawyer tried to ]
degrade the grand jury process, even going so far as to question the work of the

grand juror, Judge David Newblatt. This shows just how far defense counsel is willing to

g0 to deny justice to the people of Flint.”

Today's hearing to dismiss charges against former Governor Rick Snyder was brought

beforejudge William Crawford Il of the 67th District Court. This hearing comes one day

after aruling by-judge-Elizabeth-Kelly-in the 7th Circuit Court to deny a motion by

Snycleraformer chief of staff, Jarrod Agen Agen sought to dismiss the perjury charge
agalhqf him, claiming that the indictment failed to allege sufficient facts, the venue in"

Geg@see County was improper and, the one-person grand jury did not have jurisdiction
tq_elgue the indictment.

At the conclusion of yesterday's hearing, Judge Kelly addressed defense counsel's
fqllure to follow Michigan Court Rules regarding pleadings and asked defense counse,
tq strlctly comply with the court rules in future pleadings. !

e

.

https://www.michigan..gov/son1/0,4669,7—192—26847—553983--,00.htm| 3/10/21, 5:36 PM

Pageil of 3



. "Whjle this may be a high profile case, there are no velvet ropes in our criminal justice
system. The defense may not like the process, but it is our responsibility to apply the
law without prejudice and ensure we utilize all investigative tools in the pursuit of
justice for the people of Flint,” said Hammoud.

A ryling frgm Judge Crawford of the 67th District Court is expected within a week.

The grand j_pry process, commonly used in prosecutions across the country,

prqvides the ability to conduct an investigation expeditiously and to use public
rasqurces I[:l the most efficient way possible. In accordance with state law, discussions
on the grarid jury evidence are not allowed at this stage in the cases. Seventh Circuit '
Ch|ngudge Duncan Beagle is in the process of reviewing the evidence and has

s‘tatad he vylll provide what he deems relevant to both parties for discovery purposes.

| A

P/ease noge A criminal charge is merely an allegation and the defendant is presumed
innocent unless and until proven guilty. -

RELATED CONTENT ~

Cg__ber Security Alert: Significant Microsoft Exchange Vulnerabilities Identified
Ayto Insyrance Virtual Town Hall Offered to Michigan Consumers

DNR News Digest - Week of March 8, 2021: Peregrine falcams, secretive marsh
b|rds, firgwise landscaping tips
22 a‘wardées announced in state's community outreach COVID-19 vaccine pilot

pfpgram
Program aims to remove barriers to safe and effective vaccine for most

vy/nerable

Settlement Agreement Bars State From Weighing in on Attorneys' Fees in Flint
Civil Litigation Unless Asked by Court

State's Liquor Licensees Benefit from New Online Liquor Ordering System

Aﬁ Nessel Charges One Police Officer, Clears Another in Public Integrity
Investiggtions

Female cﬁ%rpenter paves career path in male-dominated industry

‘J
1)

htlps://www.m\'chigaﬁ".gov/som/0,4669,7—192—26847-553983——,00.htm| 3/10/21, 5:36 PM
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Elint Prosecution Team Receives Win in Court

Contact Cqurtney Covington Watkins 517-290-1560
Agency Attorney General

March 18, 2021

LAI\I\,,I_SING-- A Genesee County district court judge today denied a motion to dismiss
criminal charges against former Gov. Rick Snyder in connection with the Flint water

crisjs.

Reading his ruling from the bench, Judge William Crawford Il of the 67th District Court,
denjed the defense’s motion to quash for lack of jurisdiction and improper venue.
Spscifically, Crawford stated that the defendant’s argument that the grand juror did
not have jyrisdiction to issue the indictment “lacks merit". The judge seemed to agree
th_at it is the prosecution’s burden to establish venue beyond a reasonable doubt and
disagreed with the defendant’s argument that, as a matter of law, the charged
offgnses, neglect of duty, can only be charged in Ingham County.

Crayford's ruling was viewed as a win for the prosecution team led by Solicitor
G:_,erifgéra'l Fadwa Hammoud and Wayne County Prosecutor Kym Worthy. “Today's ruling
is.q small victory for the people of Flint who patiently await their day in court,”
said:Hammoud. “This ruling affirms what our team has argued from the beginning;
that the use of the grand jury to investigate and bring charges against Mr. Snyder and
others as part of the Flint water crisis was proper.”

“The defense has said that ‘neglecting a city is not a crime.” On behalf of the citizens of
Flint, we vehemently disagree with the notion that public officials are entitled to show
little regard for the health and safety of the people they are elected to serve,” said

Worthy.

lr-]'January, a grand jury indicted Snyder on two counts of willful neglect of duty, each a
misdemeanor that carries a penalty of up to one year in prison or a fine of up to a |
$‘| on The grand jury issued a total of 41 indictments against Snyder and eight
o]_:hgr |nd|v\]duals as part of the investigation into the Flint water crisis.

3/19/21, 9:44 AM

https:/fwww.michigan.gov/ag/0,4534,7-359-92297_47203-554805--,00.html
Page 1 of 2



Click here to view a copy of Crawford's ruling,
A

P/ease note A criminal charge is merely an allegation and the defendant is presumed
innocent unless and until proven guilty. -

.
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To: Members of the Public Policy Committee
Board of Commissioners

From: Governmental Relations Staff
Date: April 15, 2021
Re: FY 2021-2022 Budget for the Michigan Indigent Defense Commission as contained

in the Executive Budget Recommendation.

Background

In 2013, the Michigan Indigent Defense Commission Act (Act) was enacted as Public Act 93. That
Act, supported by the State Bar of Michigan (SBM), created the Michigan Indigent Defense
Commission (MIDC) and required the MIDC to develop standards for local indigent defense systems.
Once those standards are approved, the local systems are required to develop compliance plans that
include costs, and the state is obligated to fund any increased costs required to meet the new standards.

After the MIDC adopted the first four standards,’ local systems developed and submitted compliance
plans for MIDC approval, and now the state is required to fund the increased costs of implementing
those compliance plans. FY 2018-19 was the first year that the state has provided funding to local
indigent defense systems. SBM supported the Executive Budget Recommendation for FY 2019-20
which was fully funded by the legislature, as well as the FY 2020-21 budget.

Keller Considerations
SBM has a long history of supporting improvements to Michigan’s indigent defense system, including
supporting the initial four minimum standards for indigent defense systems as well as the underlying

1 SBM supported the first four minimum standards, which are:

1. Education and Training of Defense Counsel - Requires defense counsel to know certain areas of the
law including forensic and scientific issues, use applicable technologies, and annually complete
continuing legal education courses.

2. Initial Review - Directs defense counsel to be prepared to interview and to evaluate client capability to
participate in their representation after appointment of the counsel and before any court proceeding
in a confidential setting.

3. Investigation and Experts - Obligates defense counsel to perform investigations, request funds when
appropriate to retain a professional defense investigator, and to seek the assistance of experts if
necessary.

4. Counsel at First Appearance and Other Critical Stages - Mandates that a defense counsel be assigned
to a defendant as soon as the individual is determined to be indigent. Furthermore, counsel must also
be provided to defendants at pretrial appearances and for other critical stages at all criminal
proceedings.



legislation and the most recent amendments to the statute. The Executive Budget Recommendation
would directly provide funding to improve the quality and availability of legal services for indigent
criminal defendants. The $148.9 million Executive Budget Recommendation for indigent criminal
defense will allow trial court funding units to meet the ongoing requirements for the effective
assistance of counsel and will address the costs incurred by courts as they implement compliance plans
to train and educate counsel in accordance with standards approved by the Michigan Indigent Defense
Council.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g g e Regulation and discipline of attorneys v Improvement in functioning of the courts
> ~. o Ethics v" Availability of legal services to society

8 ?g v" Lawyer competency

§ g V" Integrity of the Legal Profession

T2 . Regulation of attorney trust accounts

Staff Recommendation
The bill satisfies the requirements of Ke/ler and may be considered on its merits.

Page 2



DEPARTMENT DETAIL

Department of Licensing and Regulatory Affairs

Governor’s Recommended Budget for Fiscal Years 2022 and 2023

The Department of Licensing and Regulatory Affairs (LARA) serves as the state’s primary regulatory
agency, providing oversight for a wide range of program areas, including health and childcare, business,
construction, marijuana, indigent criminal defense, liquor, and professional occupations.

The Governor’'s recommended budget for fiscal years 2022 and 2023 includes total ongoing funding of
$512.4 million, of which $178.8 million comes from the state’s general fund. The Governor also
recommends $7.1 million in one-time funding in fiscal year 2022, all of which comes from the general
fund.

Major Department Funding

Liquor Control Michigan Indigent
Commission Defense Commission
4% 29%

Public Service
Commission

7% Michigan Office of

Administrative
A Hearings and Rules
Departmental 7%
Operations and
Grants
13%
Marijuana Regulation
9%
Occupational
Regulation
Total: $519.5 million 31%

Highlights
The Governor’'s recommended budget provides:

+  $148.9 million for Indigent Criminal Defense Grants ($148.6 million general fund) for
120 trial court funding units to meet the ongoing requirements for the effective assistance
of counsel for indigent criminal defendants, a $31.4 million increase from fiscal year 2021.

+  Ofthis increase, $12 million is provided for local trial court funding units to comply with
the newly approved minimum standard #5, Independence from the Judiciary, which
was approved in October 2020. Compliance with minimum standard #5 will protect the
independence of the public defense system and prevent undue political and budgetary
influences on the system. Trial court units will develop compliance plans for this new
standard in fiscal year 2022.

FISCAL YEARS 2022 AND 2023 EXECUTIVE BUDGET RECOMMENDATION - B-53



Licensing and Regulatory Affairs

B-54 .

+  $19.4 million of the increase is provided to support full year implementation costs of
previously approved minimum standards #1 through #4.

$51.9 million for Marijuana Regulation (all restricted funds) to regulate the state’s
medical and adult-use marijuana industry. Funding includes $20 million to support research
for veteran medical conditions and preventing suicide among veterans, in accordance with
Initiated Law 1 of 2018. Excise tax collections from adult-use marijuana sales are forecast
to result in the following fiscal year 2022 distributions: $30 million to qualifying local
counties and cities, $35 million to the school aid fund for K-12 education, and $35 million
for road and bridge repair and maintenance.

+  This funding also includes $500,000 to address social equity within the
marijuana industry by expanding access to affordable capital.

$6.1 million to Modernize State Licensing Systems (to be funded from the Information
Technology Investment Fund in the Department of Technology, Management, and Budget),
which are critical tools for LARA’s regulatory duties. This investment will support the
replacement of the existing 20-year-old Health Facilities and Substance Abuse Disorder
licensing system ($2.9 million), as well as the Certified Nurse Aide Licensing System ($3.2
million). This modernization effort will benefit over 2,100 health facilities licensees, and
over 52,000 certified nurse aides, nurse aide trainers, and training program licensees.

$5 million for the Michigan Saves Green Bank (all general fund), to leverage private
investment in clean energy improvements for Michigan’s residents and businesses. By
providing a credit enhancement to lenders, the green bank incentivizes lenders to provide
more favorable rates and terms for renewable energy improvements benefitting property
owners and the environment. This $5 million investment will leverage $150 million in
private capital for clean energy improvements across the state.

$1.1 million (all general fund) to continue supporting State Infection Control Surveys
in Skilled Nursing Facilities to further the State’s efforts to control the COVID-19
pandemic and protect the health, safety, and welfare of Michigan residents.

Governor Gretchen Whitmer



Department of Licensing and Regulatory Affairs
Governor's Recommended Budget for Fiscal Years 2022 and 2023

$ in Thousands

FY 2022 Adjustments

FY 2021 Original Enacted
Removal of FY 2021 One-Time Funding
FY 2022 Ongoing Investments
Michigan Indigent Defense Commission Standard #5 - Funding for newly approved
minimum standard #5, Independence from the Judiciary
Marijuana Social Equity Program - Funding for encouraging social equity in the
marijuana industry
FY 2022 Reductions
FY 2022 Baseline Adjustments
Michigan Indigent Defense Commission - Additional funding for full implementation of
minimum standards #1- #4 and increased restricted fund authorization for local indigent
reimbursements

Underground Natural Gas Storage Safety - Additional federal funding for inspections
Marijuana Regulatory Agency - Funding to support additional inspection activity
Employee-Related Payroll Adjustments

Other Technical Adjustments
FY 2022 Total Executive Recommendation - Ongoing Funding

FY 2022 One-Time Investments
Michigan Saves Green Bank - Credit enhancement to incentivize renewable energy
improvements
Nursing Facility Infection Control Surveys - Continued support for state inspections
Urban Search and Rescue - Funding shifted to one-time

FY 2022 Total Executive Recommendation - One-Time Funding

FY 2022 Total Executive Recommendation - Ongoing and One-Time
$ Change from FY 2021 - Total Funding
% Change from FY 2021 - Total Funding

FY 2023 Planning Adjustments

FY 2022 Total Executive Recommendation
Removal of FY 2022 One-Time Funding
FY 2023 Total Executive Recommendation
$ Change from FY 2022 - Total Funding
% Change from FY 2022 - Total Funding

FISCAL YEARS 2022 AND 2023 EXECUTIVE BUDGET RECOMMENDATION -

GFIGP GROSS
$149,605.6 $484,389.6
($1,000.0) ($1,000.0)
$12,000.0 $12,000.0
$0.0 $500.0

$0.0 $0.0
$19,350.0 $19,450.0
$0.0 $352.5

$0.0 $648.0
($109.7) ($1,555.3)
($1,000.0) ($2,398.4)
$178,845.9 $512,386.4
$5,000.0 $5,000.0
$1,100.0 $1,100.0
$1,000.0 $1,000.0
$7,100.0 $7,100.0
$185,945.9 $519,486.4
$36,340.3 $35,096.8
24.3% 7.2%

GFIGP GROSS

$185,945.9 $519,486.4
($7,100.0) ($7,100.0)
$178,845.9 $512,386.4
($7,100.0) ($7,100.0)
(3.8%) (1.4%)

DEPARTMENT DETAIL

B-55



SB] V I ‘ ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
Governor Whitmer’s Executive Budget for the Michigan Indigent Defense
Commission under the Department of Licensing & Regulatory Affairs

Support

Explanation
The AT] Policy Committee supports the governor’s recommended budget for the Michigan Indigent

Defense Commission.

Keller Permissibility:

The Exeuctive Budget for the Michigan Indigent Defender Commission meets the requirements of
Keller. Adequate funding of indigent defense in the courts is essential to the continued improvement
of the courts.

Position Vote:

Voted For position: 21
Voted against position: 0
Abstained from vote: 2
Did not vote (absence): 5

Contact Persons:
Lotray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@waynecounty.com

Position Adopted: April 1, 2021 1


mailto:lorrayb@mplp.org
mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com
mailto:vnewman@waynecounty.com

SBM ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
Governor Whitmer’s Executive Budget for the Michigan Indigent Defense
Commission under the Department of Licensing & Regulatory Affairs

Support

Explanation

The committee unanimously supports the executive budget for the Michigan Indigent Defense
Commission (MIDC) under the Department of Licensing & Regulatory Affairs (LARA).

The budget includes ongoing funding of $148.9 million, of which $148.6 million is from the state’s
general fund. This is a $31.4 million increase from the previous fiscal year.

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 2
Did not vote (absence): 6

Contact Persons:
Mark A. Holsomback mahols(@kalcounty.com
Sofia V. Nelson snelson@sado.org

Position Adopted: March 26, 2021 1


mailto:mahols@kalcounty.com
mailto:mahols@kalcounty.com
mailto:snelson@sado.org

To: Members of the Public Policy Committee
Board of Commissioners

From: Governmental Relations Staff

Date: April 15, 2021

Re: FY 2021-2022 Judiciary Budget as contained in the Executive Budget
Recommendation.

Background

The Judiciary Budget for FY 2021-2022 provides a total of $319.5 million to fund the Michigan
Supreme Court, Court of Appeals, Judicial compensation, the Judicial Tenure Commission, the State
Appellate Defender Office (SADO), and various other programs and initiatives such as specialty
courts, e-filing, and indigent civil legal assistance.

Highlights from the Executive Judiciary Budget Recommendation include:

$325,700 continuing funds for Pretrial Assistance (general fund) to continue the work of the
Jail and Pretrial Incarceration Task Force by providing technical support to courts to support
pretrial bail practices and detention sentencing determinations.

$605,000 increase to support enacted Clean Slate legislation (general fund). Funding will
support ongoing costs for judicial information systems to automatically clear certain felonies and
misdemeanors from criminal records. Providing a clean slate to eligible residents removes
barriers to employment and housing opportunities and makes Michigan a national leader in
criminal justice reform.

$200,000 increase for Michigan Legal Help (general fund). The program, through its website
and affiliated local non-profit help centers, provides resources to help low- and moderate-
income individuals representing themselves in civil matters, for which a court-appointed
attorney is not provided.

$19.1 million continuing funds to support problem solving courts ($13.5 million general
fund), supporting specialized trial court programs that address the underlying substance abuse or
mental health issues contributing to criminal behavior, by focusing on treatment and supervision
as an alternative to incarceration.

$821,800 increase for the implementation of the Statewide e-File System (MiFile) for trial
courts. The system will allow for the electronic filing of case related documents in any Michigan
court at any time. The system has been under development since 2017, and initially implemented
at eight pilot and model courts, prior to statewide launch.

$360,700 increase for the State Appellate Defender’s Office (general fund) to support
appellate level defense for indigent criminal defendants statewide.



Keller Considerations

The Executive Judiciary Budget Recommendation meet the requirements of Ke/er. Adequate funding
of the courts is essential to their functioning. Many of the programs funded by the Judiciary Budget,
such as increasing caseloads for the State Appellate Defender Office, would improve the quality and
increase the availability of legal services to society.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

~ Regulation of Legal Profession ~ Improvement in Quality of Legal Services
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e  Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
e Ethics V' Availability of legal services to society

e Lawyer competency

Integrity of the Legal Profession

I-700C OV Aq

o Regulation of attorney trust accounts
g y

Staff Recommendation
The bill satisfies the requirements of Ke/ler and may be considered on its merits.
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DEPARTMENT DETAIL

Judiciary

Governor’s Recommended Budget for Fiscal Years 2022 and 2023

A constitutionally independent branch of state government, the Judiciary comprises the Supreme Court,
the Court of Appeals, and related judicial agencies, including the Judicial Tenure Commission and the
State Appellate Defender’s Office. The Judiciary budget also provides funding to trial courts, including
the payment of judge’s salaries, grant awards to support problem solving courts and specialty programs,
technological assistance, reimbursements for court caseloads, and juror compensation.

The Governor’'s recommended budget for fiscal year 2022 includes total ongoing funding of $319.5
million, of which $208.3 million comes from the state’s general fund.

Highlights

The Governor's recommended budget includes several important investments to improve access to fair
and equal legal systems:

+  $325,700 continuing funds for Pretrial Assistance (general fund) to continue the work of
the Jail and Pretrial Incarceration Task Force by providing technical support to courts to
support pretrial bail practices and detention sentencing determinations.

+ $605,000 increase to support enacted Clean Slate legislation (general fund). Funding
will support ongoing costs for judicial information systems to automatically clear certain
felonies and misdemeanors from criminal records. Providing a clean slate to eligible
residents removes barriers to employment and housing opportunities and makes Michigan
a national leader in criminal justice reform.

+ $200,000 increase for Michigan Legal Help (general fund). The program, through its
website and affiliated local non-profit help centers, provides resources to help low- and
moderate-income individuals representing themselves in civil matters, for which a court-
appointed attorney is not provided.

¢+ $19.1 million continuing funds to support problem solving courts ($13.5 million
general fund), supporting specialized trial court programs that address the underlying
substance abuse or mental health issues contributing to criminal behavior, by focusing on
treatment and supervision as an alternative to incarceration.

+ $821,800 increase for the implementation of the Statewide e-File System (MiFile) for
trial courts. The system will allow for the electronic filing of case related documents in any
Michigan court at any time. The system has been under development since 2017, and
initially implemented at eight pilot and model courts, prior to statewide launch.

FISCAL YEARS 2022 AND 2023 EXECUTIVE BUDGET RECOMMENDATION - B-41



Judiciary

+ $360,700 increase for the State Appellate Defender’s Office (general fund) to support
appellate level defense for indigent criminal defendants statewide.

Judiciary Budget - By Program Area

Indigent Legal
Assistance

/ 6%

Justice/Judge
Compensation
33%

~

15%
Specialty Courts
7% _\V
\ Supreme Court /
Trial Court Court of Appeals
[ 12%
Total: $319.5 million Opzr?aot/l’ons

B-42 . Governor Gretchen Whitmer



DEPARTMENT DETAIL

Judiciary
Governor's Recommended Budget for Fiscal Years 2022 and 2023
$ in Thousands

FY 2022 Adjustments
GF/GP GROSS
FY 2021 Original Enacted $201,934.3 $313,641.2
Removal of FY 2021 One-Time Funding ($1,806.8) ($1,806.8)
FY 2022 Ongoing Investments
Statewide e-File System - Adds staffing support for MiFile statewide roll-out. $0.0 $821.8
Judicial Information Systems - Adds ongoing support for Clean Slate legislation. $605.0 $605.0
Problem Solving Courts - Increases grant support for trial court diversion programs. $600.0 $600.0
Court of Appeals - Increases support for court operations. $547.9 $547.9
Appellate Defender's Office - Increases support for appellate caseloads. $360.7 $360.7
State Court Administrative Office - Supports pretrial program technical assistance. $325.7 $325.7
Judicial Information Systems - Increases support for Michigan Legal Help. $200.0 $200.0
Judicial Institute - Adds Justice Training Fund grant authorization. $0.0 $100.0
FY 2022 Reductions $0.0 $0.0
FY 2022 Baseline Adjustments
Appellate Defender's Office - Montgomery v. Louisiana Compliance. $939.1 $939.1
Employee-Related Payroll Adjustments $3,422.8 $3,334.9
Other Technical Adjustments $1,194.2 ($164.4)
FY 2022 Total Executive Recommendation - Ongoing Funding $208,322.9 $319,505.1
FY 2022 One-Time Investments $0.0 $0.0
FY 2022 Total Executive Recommendation - One-Time Funding $0.0 $0.0
FY 2022 Total Executive Recommendation - Ongoing and One-Time $208,322.9 $319,505.1
$ Change from FY 2021 - Total Funding $6,388.6 $5,863.9
% Change from FY 2021 - Total Funding 3.2% 1.9%
FY 2023 Planning Adjustments
GF/GP GROSS
FY 2022 Total Executive Recommendation $208,322.9 $319,505.1
Removal of FY 2022 One-Time Funding $0.0 $0.0
FY 2023 Baseline Adjustment - adjust baseline Clean Slate ongoing costs $175.0 $175.0
FY 2023 Baseline Adjustment - remove Montgomery v. Louisiana from baseline ($939.1) ($939.1)
FY 2023 Total Executive Recommendation $207,558.8 $318,741.0
$ Change from FY 2022 - Total Funding ($764.1) ($764.1)
% Change from FY 2022 - Total Funding (0.4%) (0.2%)
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Michigan Supreme Court
Chief Justice Bridget M. McCormack
March 10, 2021
Overview of the FY 2021-22

Judiciary Budget Request




Today’s Presentation

Key Themes Jail and Pretrial Reform Next Steps
Structure of Judiciary - Jail and Pretrial Task Force
Judiciary Response to COVID-19 « Innovative Pretrial Services Proposal
» Focus on Technology Courts as Resources

» Enhanced Public Access * Problem-solving courts

Access to Justice
« Expanding Self-Help Resources
« Reducing the Civil Justice Gap

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Key Themes

L1\ ']\ [83 — The people want an independent judiciary, free
from political pressure, making decisions that are transparent,
accountable, and based on the law.

IAXe(e 1] [RBRY — Our court system must be accessible to every
Michigan citizen, whether or not they can afford a lawyer.

A\ [erXe1 3y — Michigan judges should be engaged and responsive
to the problems and concerns of local communities.

— Our branch of government must be efficient and
prudent with public resources and focused on providing the best
possible customer service to individuals, families, businesses, and
Zrshgovernments alike.
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Michigan’s Complicated Judiciary

559 LocAaL OC
TRIAL COURT TRIAL
JUDGES COURTS
—— 165 LOCAL
SO.DIFERENT. FUNDING
SYSTEMS UNITS
i 83 COUNTY
150 DIFFERENT
COMPUTER CLERKS
SYSTEMS JUDICIAL ENPLOYEES
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iPE i Response to COVID-19

' Focus on Technology
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Virtual Courtrooms Key to Keeping Judiciary Running

* Pre-pandemic — most judges
already equipped with Zoom

licenses.
+ Quickly provided additional ZOO[T]O — Youlli:

training and licenses for other Yenu Cermnnon

court officers. I
 Published Virtual Courtroom

Guidelines/Standards f '\ m
- Avoid “Zoom-bombing” by only > T

sharing access with participants.

« Public access provided by
livestreaming to YouTube.
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Directory Facilitates Public Access

List of Judges and Livestream Status

rtual Courtroom

Watch

Honorable Shelia R. Johnson 46th District Court\ Southfield

Chief Judge M District Judge

ocate a virtual courtroom by county or current location (click @)

Oakland County <

Ms. Tiffany McEvans Dallah 46th District Court - Southfield Offline

Locate a virtual courtroom by Judge or Hearing Officer

Enter Judge or Hearing Office
Honorable Debra Nance 46th District Court - Southfield Offline
‘ ) ‘ Honorable James B. Brady 47th District Court - Farmington LIVE NOW
Click a county to see available virtual courtrooms Chicf Judge J District Judge Hills
Results only include existing Virtual Courtrooms HLlive now @ Offline @ Unknown
[EETNET) Each court's local administrative order for Return to Full Capacity can be found here. Mr. Matthew Friedrich 47th District Court - Farmington LIVE NOW

Magistrate Hills
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2 YouTube

Search

* Virtual Courtroom
Directory has been used
more than 200,000 times.

* Trial court YouTube
channels have about
80,000 subscribers.

* Nearly 1,000 court
officers have presided
over more than 2.5
million hours of remote
hearings
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COVID-19 Lessons Learned

* Virtual courtrooms are here to stay.

« When physical access is limited, virtual access is potentially
unlimited - opening court proceedings to more people.

- In some cases, virtual hearings are easier for participants,
e.g. children in sensitive proceedings.

- At the same time, judges need to be cognizant of the need to
close the virtual courtroom for such proceedings.

» Must also be aware of lack of access to computers and wifi
for many low income state residents.

« Judges and court staff are flexible, resilient, and committed
to serving the public no matter what.
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— Access to Justice

JExpanding self-help resources
v Michigan Legal Help

JReducing the civil justice gap
v’ Justice for All Task Force




Michigan is a National Legal Self Help Leader

MICHIGAN LEGAL HELP

Helping Michigan residents solve their legal problems

/ﬁ“ Welcome K Self-Help Tools o Organizations & Courts 4 Guide to Legal Help

www.michiganlegalhelp.org
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Michigan Legal Help (111

 www.michiganlegalhelp.org is a
national leader in providing legal self- il
help resources to residents. 125314

Top Ten MLH Pages
« Site has been accessed more than -

11 million times since 2012. SIS o e au|
* During pandemic, more than 60,000 =~ @~ 0 T

visitors EACH WEEK.

fes/herramientas-de-autoay
ivorcio-como-s

uda/f
s-sobre-el-div i
5

amilia/puntos-basico
mo-se-di -sUs-bienes-y-

viden

o

bienesy-deud @ | 2,333 (1.86%) | .

u u

» With the help of easy tool kits, users o sy w0

J U7 es-and-covid-19 @ | 2171 (.73%)
— [f-help-tools/eviction-during-covid-19-pandemic/cd ceat | -

complete 325 legal forms each day. 0 R s © 198 055

- 4
— [f-help-tools/family/ d-d and-i-do-not-hav N

. 9. e-minor-childre ) & | 1,750 (1.40%)

| 10. [f-help-too h @ | 1,662 (1.33%) -

« 19 self-help centers statewide.



http://www.michiganlegalhelp.org/

Budget Request — Michigan Legal Help

« Amount Requested: $200,000 to support Michigan Legal Help

* Funding will help MLH with additional support and resources
to assist increasing numbers of self-represented litigants.

« Funding for MLH has not increased since 2014.
 Financial impact of COVID-19 has increased need.

« Section 321 of Judiciary budget charges the judicial branch
with supporting a legal self-help website and local centers.

- Help provided on critical issues, including: divorce, child
custody, child support, parenting time, evictions, domestic
violence, unemployment, and public assistance.

mn®  CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Access to Justice: Justice for All Taskforce

Centeron Court Access

oJustice w Al NCSC

...promoting access-friendly courts

Closing the “Justice Gap”

More than 7 out of 10 low-income households reported at least
one civil legal problem in the last year.

In nearly 9 out of 10 legal problems reported, low-income
Americans received inadequate or no legal help.

In 3 out of 4 civil cases, at least one party is self-represented.

In Detroit, only 4 percent of tenants in 32,000 eviction cases filed
in 2017 had an attorney.




Access to Justice — Justice for All Task Force 11711

Brought together stakeholders to:
« Inventory resources and identify gaps.
« Develop a creative strategic plan.

GOAL: 100 percent access to the civil justice system

« Received $100,000 one-time grant from National
Center for State Courts to develop strategic plan.

« Focus on building partnerships with business
community and highlighting the economic benefits
of opening the doors of our justice system to all.

« Learn from other states who have implemented
regulatory reform.

« Released strategic plan in December.

A

Nearly 100 people
attended town
hall meeting in
Grand Rapids.

More than
175 people
attended
town hall
meeting in
Detroit.




Justice for All Strategic Plan

Strategic Plan and Inventory Report

Jus*rlcr-:T:f: OR ALl

Simplify, streamline and create uniform processes to
improve the ability to navigate the court system.
Improve the triage and referral systems through
usability testing so that individuals can be connected
to the resources they need.

Provide education for parties on remote access to
court resources, expand use of text messaging and
other convenient technology, use plain language to
explain procedures and processes.

Test and implement new ways of providing affordable
legal services, educate public and stakeholders on
available resources.

Improve technology and access at legal self-help
centers and increase public awareness of these tools.
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Budget Request — Justice for All

« Amount Requested: $798,000 ongoing funding to create and
operate the Justice for All Commission

« 2 FTE's and contractual support to:
 Implement strategic plan, including research and pilot projects

« Systematic simplification of court rules and processes, including
more than 900 court forms

« Additional training for judges and court staff

« Work with MLH to develop online forms portal

« Establish framework for increased court & community engagement
« Develop performance metrics for access to justice

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY
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The Problem

» Despite lowest crime rate

in 50 years, jail o0 o
populations tripled. o 120
160

= $478 million spent on . 140 &

county jails each year. g 0% 120 §

© 4000 100 %

= Half of jail inmates are S 3000 0

unconvicted and awaiting

trlal 1000 20
u RLII"al Jall pOpUlatiOnS are 01960 1965 1970 1975 1980 1985 1990 1995 2000 2005 2010 2015 i
groWing faSter than urban Jail Incarceration Total Crime Violent Crime
. . ,
_populations.  3nd we (didn’t) know why!
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Jails Task Force Results

* Stop suspending and revoking licenses for actions
unrelated to safe driving

* Reclassify most traffic offenses as civil rather than
criminal

* Expand officer discretion to use appearance
tickets as an alternative to arrest and jail

* Provide crisis response training for law
enforcement and encourage diversion of people
with behavioral health needs

* Presumptively impose sentences other than jail
for non-serious misdemeanors
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What’s Next — Pretrial Reform

Research suggests pretrial incarceration can have profound
impacts upon individuals, families, and communities.

People held before trial are more likely to:

Fail to Increase Lose a iob. \ Experience = Commit
d J ’ .
appear Be ePEN™ [ income, = \"®8%"e | crimes
: e | gomiEiEs dence on impacts on i th
or their oublic \ or fependent 1N ThE
case Jssistance \residence /' children future
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Budget Request - Innovative Pretrial Services

« Amount Requested: $325,700 of ongoing funding to support
Innovative Pretrial Services

« Support work of Jail and Pretrial Task Force
« Collect and analyze pretrial data
- Identify jurisdictions with elevated pretrial incarceration rates

* Provide technical assistance for assessing pretrial risk and
supervising defendants

» Conduct judicial trainings on pretrial best practices and
constitutional compliance

 Establish pretrial performance measures
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8 Courts as Resources
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JdProblem-solving courts
JAddressing the opioid crisis




199 Treatment Courts Solve Problems, Save Lives

« 134 drug treatment/DWI

sobriety courts Graduates
) ESD?IVT»;I::)rI;?‘igtIyg treatment/ Alcohol or Drug Conviction Within Three Years of
Admission
« 36 DWI sobriety
« 13 adult drug treatment ooz
. 12 juvenile drug treatment BU%
- 8 tribal family dependency 60%
« 9 tribal drug treatment/DWI 40% ) ) 1y
sobriety 20% o . 17% o 16% 17%
e 38 mental health courts - o — L]
(32 adUIt and 6 juven"e COUI'tS) Adult Drug Sobriety Hybrid Juvenile
e 27 veterans treatment courts ® Drug Court Graduates Comparison Members

Recidivism for Drug/Sobriety Court Graduates falls dramatically
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Problem-Solving Courts - Making a Difference

Reduce crime and Studies show

Save money =
- Graduates far less likely as standard ave r_age COSt
probationers to be convicted of Savings per

another crime within 3 years.

- Virtually all drug court and veterans defendant Of

court participants find employment
upon graduation. $21615 tO

« These courts play critical role in $ 1 2,2 18




Budget Request — Problem-Solving Courts

« Amount Requested: $488,300 in new funding to cover annual
PSC economic increases (needed simply to maintain programming)

« Amount Requested: $600,000 of ongoing funding
« $300,000 for existing drug court programs
« $100,000 for existing mental health court programs
« $100,000 for existing veterans treatment court programs
« $100,000 for oral saliva testing pilot

 Demand continues to grow -- the criminal justice system is the largest
source of referral to substance use disorder treatment, and mental
health and substance abuse disorders are increasing concerns for
veterans.

- Expanded diversion is key focus in 2021 based on the
recommendations of the Jail and Pretrial Task Force.
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Find us on Social Media

ONE COURT OF JUSTICE WEBSITE ‘lwstagnam

courts.mi.gov

twitter):

@misupremecourt

facebook.com/misupremecourt

Linked [}

linkedin.com/company/michigan-supreme-court

You (T

youtube.com/michigancourts

instagram.com/msc_1836

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Justice For All Proposal - $798,000

This initiative will open the doors of Michigan’s civil justice system to those that need it most
and dramatically expand access to legal resources that directly affect public health and safety in
Michigan. Examples of critical legal matters where self-represented litigants will be provided
assistance include landlord/tenant eviction disputes, domestic abuse and violence, access to
veterans benefits, disputes regarding children and custody, etc. This proposal will create and
operate a Justice for All Initiative within the State Court Administrative Office which will
provide for:

Administration of the Access to Justice Commission (to be officially unveiled in January

2021);

- Training to judges and court staff on working with self-represented litigants;

- Working with stakeholders to systematically review and simplify court rules and
processes;

- Assisting Michigan Legal Help in the development of an online forms portal;

- Participation in national work on Access to Justice;

- Establishing performance metrics for access to justice by evaluating currently available
data, identifying missing data, and filling the gaps; and,

- Simplifying, translating, and automating legal forms into plain language.

The Justice for All initiative will also set up a framework for courts to establish effective
community relationships that both open courthouse doors and send judges and court staff into the
community to inform, educate, and support those who need help accessing the civil justice
system.



Problem Solving Courts and Swift & Sure Economic Increases - $488,300

This request of $488,300 is for funding to cover the annual economic increases experienced by
the Problem Solving Courts and the Swift & Sure program. The economic increases are expected
to result in a 3% increase in the cost to maintain the same level of service provided in FY2021.

The Problem Solving Courts at the local level experience cost increases every year for economic
factors such as salary increases and increases in healthcare costs. The Judicial branch is
requesting additional funding to award to the courts to cover those economic increases.



SBM ‘ ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
Governor Whitmer’s Executive Budget for the Judiciary

Support with Amendments

Explanation
The committee voted unanimously (21) with two abstentions to support the proposed budget with

the following additions:

1.

3.

$488,300 for Problem-Solving Courts and the Swift & Sure Program

This additional request is for funding to cover the annual economic increases experienced by
the Problem-Solving Courts and the Swift & Sure program. The economic increases are
expected to result in a 3% increase in the cost to maintain the same level of service provided
in FY2021.

$798,000 for the Justice for All Initiative under the State Court Administrative Office

This initiative will open the doors of Michigan’s civil justice system to those that need it most
and dramatically expand access to legal resources that directly affect public health and safety
in Michigan. This proposal will create and operate a Justice for All Initiative within the State
Court Administrative Office which will provide for: (a) Administration of the Access to Justice
Commission (to be officially unveiled in January 2021); (b) training to judges and court staff
on working with self-represented litigants; (c) working with stakeholders to systematically
review and simplify court rules and processes; (d) assisting Michigan Legal Help in the
development of an online forms portal; (e) participation in national work on Access to Justice;
(f) establishing performance metrics for access to justice by evaluating currently available data,
identifying missing data, and filling the gaps; and, (g) simplifying, translating, and automating
legal forms into plain language.

Increased funding to improve and enhance the court’s functioning to enforce restitution
awards made by the courts.

Keller Permissibility:
The Executive Budget for the Judiciary meets the requirements of Ke/er. Adequate funding of the

courts is essential to their functioning.

Position Vote:

Voted For position: 21
Voted against position: 0
Abstained from vote: 2
Did not vote (absence): 5

Contact Persons:

Lorray S.C. Brown  lorrayb@mplp.org
Valerie R. Newman  vnewman(@wavnecounty.com

Position Adopted: April 1, 2021 1
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SBM ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
Governor Whitmer’s Executive Budget for the Judiciary

Support with Additional Amendments

Explanation

The committee voted unanimously to support the executive budget for the Department of the
Judiciary, with two additional amendments.

1.

$488,300 for Problem-Solving Courts and the Swift & Sure Program
This additional request is for funding to cover the annual economic increases experienced by
the Problem-Solving Courts and the Swift & Sure program. The economic increases are

expected to result in a 3% increase in the cost to maintain the same level of service provided
in FY2021.

$798,000 for the Justice for All Initiative under the State Court Administrative Office
This initiative will open the doors of Michigan’s civil justice system to those that need it most
and dramatically expand access to legal resources that directly affect public health and safety
in Michigan. Examples of critical legal matters where self-represented litigants will be provided
assistance include landlord/tenant eviction disputes, domestic abuse and violence, access to
veterans’ benefits, disputes regarding children and custody, etc. This proposal will create and
operate a Justice for All Initiative within the State Court Administrative Office which will
provide for:

e Administration of the Access to Justice Commission (to be officially unveiled in
January 2021);

e Training to judges and court staff on working with self-represented litigants;

e Working with stakeholders to systematically review and simplify court rules and
processes;

e Assisting Michigan Legal Help in the development of an online forms portal;

e Participation in national work on Access to Justice;

e Establishing performance metrics for access to justice by evaluating currently available
data, identifying missing data, and filling the gaps; and,

e Simplifying, translating, and automating legal forms into plain language.

The Justice for All initiative will also set up a framework for courts to establish effective
community relationships that both open courthouse doors and send judges and court staff
into the community to inform, educate, and support those who need help accessing the civil
justice system.

Position Adopted: March 26, 2021 1



SBM ‘ CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

STATE Bar oF MicHigas

Position Vote:

Voted For position: 14
Voted against position: 0
Abstained from vote: 3
Did not vote (absence): 6

Contact Persons:
Mark A. Holsomback mahols@kalcounty.com
Sofia V. Nelson snelson@sado.org

Position Adopted: March 26, 2021 2
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