
Agenda 
Public Policy Committee 

 Via Zoom Meetings 

Public Policy Committee………………………………Dana M. Warnez, Chairperson 

A. Reports
1. Approval of April 22, 2021 minutes
2. Public Policy Report

B. Court Rules
1. ADM File No. 2002-37: Proposed Amendment of MCR 1.109
The proposed amendment of MCR 1.109 would address e- Filing issues relating to updating authorized user
accounts and e-service of documents that are returned as undeliverable to a registered e-mail address.
Status:  07/01/21 Comment Period Expires.  
Referrals: 03/15/21 Referrals: Civil Procedure & Courts Committee; Criminal Jurisprudence & 

Practice; Appellate Practice Section; Business Law Section; Consumer Law Section; 
Criminal Law Section; Family Law Section; Negligence Law Section; Probate & Estate 
Planning Section.  

Comments: Civil Procedure & Courts Committee; Criminal Jurisprudence & Practice Committee; 
Criminal Law Section. 

Liaison:  Kim Warren Eddie 

2. ADM File No. 2020-36: Proposed Amendments of MCR 3.903, 3.966, 3.975, and 3.976
The proposed amendments of MCR 3.903, 3.966, 3.975, and 3.976 would make procedural changes for cases
involving the placement of foster care children in a qualified residential treatment program as required by state and
federal statutory revisions.
Status:  07/01/21 Comment Period Expires. 
Referrals:  03/12/21 Access to Justice Policy Committee; Children's Law Section. 
Comments: Access to Justice Policy Committee. 
Liaison:  E. Thomas McCarthy, Jr.

3. ADM File No. 2021-09: Amendments of MCR 3.903 and 3.925
The amendments of MCR 3.903 and 3.925 make the rules consistent with MCL 712A.28(5)(d) by requiring that
previously-public juvenile case records be made nonpublic and accessible only to those with a legitimate interest.
The effective date makes the rule change consistent with the statutory revision effective date in 2020 PA 362.
Status:  07/01/21 Comment Period Expires.  
Referrals: 03/12/21 Access to Justice Policy Committee; Criminal Jurisprudence & Practice 

Committee; Children's Law Section. 
Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee. 
Liaison:  Nicholas M. Ohanesian 

4. ADM File No. 2021-09: Amendment of MCR 3.944
The amendment of MCR 3.944 incorporates new requirements for courts that detain juvenile status offender
violators in secure facilities, in accordance with MCL 712A.15(3) and MCL 712A.18(1)(k). The effective date of
these amendments is consistent with the effective date of the new statutory provisions included in 2020 PA 389.
Status:  07/01/21 Comment Period Expires.  
Referrals: 03/12/21 Access to Justice Policy Committee; Criminal Jurisprudence & Practice 

Committee; Children's Law Section. 
Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee. 
Liaison:  Nicholas M. Ohanesian 



5. ADM File No. 2018-29: Proposed Amendments of MCR 6.302 & 6.610 
The proposed amendments of MCR 6.302 and MCR 6.610 would eliminate the ability for a court to establish 
support for a finding that defendant is guilty of the offense charged as opposed to an offense to which defendant 
is pleading guilty or nolo contendere. The sentencing guidelines make clear that offense variables are to be scored 
on the basis of the “sentencing offense alone,” not the charged offense. Further, an “offense to which defendant 
is pleading” would include the charged offense (if defendant is pleading to the charged offense) as well as any other 
offense that may have been offered by the prosecutor, so the “charged offense” clause may well be unnecessary. 
Status:   07/01/21 Comment Period Expires.  
Referrals:  04/01/21 Access to Justice Policy Committee; Criminal Jurisprudence & Practice 

Committee; Criminal Law Section. 
Comments:  Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee. 
   Comments provided to the Court are included in materials.  
Liaison:   Valerie R. Newman 
 
C.   Legislation 
1. HB 4164 (Berman) Courts: records; online attorney access to court actions and filed documents without fees; 
provide for. Amends secs. 1985 & 1991 of 1961 PA 236 (MCL 600.1985 & 600.1991) & adds sec. 1991a. 
Status: 04/29/21 Passed the House as a substitute version H-2 with a vote of 61 to 49. Referred 

to the Senate Committee on Judiciary & Public Safety.  
Referrals:  A identical bill from the 2019-20 legislative session, HB 5806, was referred to Access to 

Justice Policy Committee, Civil Procedure & Courts Committee, Criminal Jurisprudence 
& Practice Committee, and all Sections.  

Comments: Comments provided to House Oversight Committee are included in materials. 
Comments received on HB 5806 are included in the materials.  

Liaison:   Mark A. Wisniewski 
 
2. HB 4195 (Hornberger) Family law: marriage and divorce; public disclosure of divorce filings; modify. Amends 
1846 RS 84 (MCL 552.1 - 552.45) by adding sec. 6a. 
Status:   02/10/21 Referred to the House Committee on Judiciary.  
Referrals:  This bill is a reintroduction of HB 5296 from the 2019-2020 Legislative Session. HB 5296 

was referred to Access to Justice Policy Committee, Civil Procedure & Courts Committee, 
and the Family Law Section in 2020. At the April 24, 2020, meeting, the Board of 
Commissioners voted to support HB 5296 with an amendment that the word “public” be 
clarified to mean “non-party.” The Family Law Section has submitted a new position on 
the bill and has requested that the Board either reconsider the State Bar’s position or 
permit the section to advocate their position. 

Comments:  Family Law Section. 
   Comments received on HB 5296’19-20 are also included in the materials. 
Liaison:   Lori A. Buiteweg 
 
3. SB 408 (Victory) Civil procedure: other; new trial; revise procedure for granting. Amends 1961 PA 236 (MCL 
600.101 - 600.9947) by adding sec. 309a. 
Status: 05/27/21 Passed the Senate with a vote of 25 to 11. Moved onto the House Committee 

on Judiciary.  
Referrals:  05/14/2021 to Civil Procedure & Courts Committee; Appellate Practice Section; Business 

Law Section; Consumer Law Section; Litigation Section; Negligence Section. 
Comments:  Civil Procedure & Courts Committee; Negligence Law Section. 
Liaison:   Thomas G. Sinas 
  



MINUTES 
Public Policy Committee 

April 22, 2021 – 12 p.m. to 1:30 p.m. 
 

Committee Members: Dana M. Warnez, Lori A. Buiteweg, Kim Warren Eddie, E. Thomas McCarthy, Jr., 
Valerie R. Newman, Takura N. Nyamfukudza, Nicholas M. Ohanesian, Brian Shekell, Thomas Sinas, Judge 
Cynthia D. Stephens, Mark A. Wisniewski  
SBM Staff: Janet Welch, Peter Cunningham, Kathryn Hennessey, Carrie Sharlow 
GCSI Staff: Marcia Hune, Samantha Zandee 
 
A. Reports 
1. Approval of January 21, 2021 minutes 
The minutes were approved unanimously (10). 
 
2. Public Policy Report 
The Governmental Relations staff provided an oral report. 
 
B. Legislation  
1. HB 4174 (Lightner) Criminal procedure: records; criminal justice system data collection; provide for. Creates 
new act. 
The following entities offered recommendations: Access to Justice Policy Committee; Criminal Jurisprudence 
& Practice Committee; Criminal Law Section. 
The committee voted unanimously that this legislation is Keller-permissible in affecting the 
functioning of the courts and the availability of legal services to society. 
The committee voted (11) to support the proposed bill in concept.  
 
2. HB 4181 (Anthony) Civil procedure: evictions; residential evictions during the COVID-19 state of 
emergency; prohibit. Amends 1961 PA 236 (MCL 600.101 - 600.9947) by adding sec. 5740. 
The following entities offered recommendations: Access to Justice Policy Committee. 
The committee agreed 10 in favor with 1 abstention that the legislation is not Keller-permissible.  
 
3. SB 0159 (MacDonald) Courts: juries; provision related to allowance of a one man grand jury; eliminate. 
Amends 1927 PA 175 by repealing secs. 3, 4, 5, 6, 6a & 6b, ch. VII (MCL 767.3 et seq.). 
The following entities offered recommendations: Criminal Jurisprudence & Practice Committee; Criminal Law 
Section. 
The committee voted unanimously (11) that the legislation is Keller-permissible in affecting the 
functioning of the courts. 
The committee voted unanimously (11) to table the legislation for further review and recommend 
forming a workgroup to invite stakeholders to review the one-man grand jury system. 
 
4. Executive Budget for the Michigan Indigent Defense Commission for the 2021-2022 Fiscal Year 
The following entities offered recommendations: Access to Justice Policy Committee; Criminal Jurisprudence 
& Practice Committee. 
The committee voted unanimously (11) that the budget referenced is Keller-permissible in affecting 
the functioning of the courts and the availability of legal services to society. 
The committee voted 10 in favor with one abstention to support the Executive Budget for the Michigan 
Indigent Defense Commission for the 2021-2022 fiscal year. 
 
 
 
 



5. Executive Budget for the Department of the Judiciary for the 2021-2022 Fiscal Year 
The following entities offered recommendations: Access to Justice Policy Committee; Criminal Jurisprudence 
& Practice Committee. 
The committee voted unanimously (11) that the budget referenced is Keller-permissible in affecting 
the functioning of the courts. 
The committee voted unanimously (10) to support the Executive Budget for the Department of the 
Judiciary for the 2021-2022 fiscal year, with the two additions to fund the problem-solving courts and 
swift-and-sure programs, and the Justice For All proposal. 
 



Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

Order  
March 10, 2021 
 
ADM File No. 2002-37 
 
Proposed Amendment of  
Rule 1.109 of the Michigan  
Court Rules 
_______________________ 
 
 On order of the Court, this is to advise that the Court is considering an amendment 
of Rule 1.109 of the Michigan Court Rules.  Before determining whether the proposal 
should be adopted, changed before adoption, or rejected, this notice is given to afford 
interested persons the opportunity to comment on the form or the merits of the proposal or 
to suggest alternatives.  The Court welcomes the views of all.  This matter also will be 
considered at a public hearing.  The notices and agendas for public hearings are posted at 
Administrative Matters & Court Rules page. 
 
 Publication of this proposal does not mean that the Court will issue an order on the 
subject, nor does it imply probable adoption of the proposal in its present form. 
 

[Additions to the text are indicated in underlining and 
deleted text is shown by strikeover.] 

 
Rule 1.109  Court Records Defined; Document Defined; Filing Standards; Signatures; 
Electronic Filing and Service; Access 
 
(A)-(F) [Unchanged.] 

 
(G)  Electronic Filing and Service. 
 

(1)  Definitions.  For purposes of this subrule: 
 

(a)  “Authorized user” means a user of the e-filing system who is 
registered to file, serve, and receive documents and related data 
through approved electronic means.  A court may revoke user 
authorization for good cause as determined by the court, including but 
not limited to a security breach.  If an authorized user needs to change 
user accounts, he or she must provide notice to the court and the other 
authorized users on the case in accordance with MCR 1.109(G)(3)(j). 

 
(b)-(f) [Unchanged.] 
 

(2)   [Unchanged.] 
 

 

http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx
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(3)   Scope and Applicability. 
 

(a)-(i) [Unchanged.] 
 
(j)  An authorized user must notify the court and other authorized users 

on the case regarding any change to the user account, including a 
change of email address.  The notice must be in writing and filed with 
the court with service on the parties immediately after the user account 
is changed.  Once the notice is filed with the court, all future e-service 
must be served using the updated user account information. 

 
(j)-(l) [Relettered (k)-(m) but otherwise unchanged.]  

 
(4)-(5) [Unchanged.] 

 
(6)  Electronic-Service Process. 
 

(a)  General Provisions. 
 

(i)-(iii) [Unchanged.] 
 
(iv)  If a document is electronically served to a party’s known email 

address but is returned to the filer as undeliverable, this will 
constitute proper service when the transmission to the 
recipient’s email address is sent, in accordance with MCR 
1.109(G)(6)(b).  Neither the filer nor the court will need to take 
any further action regarding the undeliverable message. 

 
(iv)-(vi) [Renumbered but otherwise unchanged.] 

 
(b)-(c) [Unchanged.] 
 

(7)  [Unchanged.] 
 
 
Staff comment: The proposed amendment of MCR 1.109 would address e-Filing 

issues relating to updating authorized user accounts and e-service of documents that are 
returned as undeliverable to a registered e-mail address. 

 
 



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 10, 2021 
 

 

  
 

 
 

3 

Clerk 

The staff comment is not an authoritative construction by the Court.  In addition, 
adoption of an amendment in no way reflects a substantive determination by this Court.  
  

A copy of this order will be given to the Secretary of the State Bar and to the State 
Court Administrator so that they can make the notifications specified in MCR 1.201.  
Comments on the proposal may be sent to the Supreme Court Clerk in writing or 
electronically by July 1, 2021, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2002-37.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 

 
 
 
    

http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx


                         
 

 
Position Adopted: April 10, 2021  1 
 

CIVIL PROCEDURE & COURTS COMMITTEE 

 
Public Policy Position 
ADM File No. 2002-37 

 

OPPOSE 
 
Explanation 
The Civil Procedure and Courts Committee opposes the proposed changes to MCR 1.109.  The 
changes are premature and should be reconsidered after Michigan has fully implemented a statewide 
e-filing system.   
 
The proposed amendments to MCR 1.1090(G)(6)(a)(iv) states that service is effectuated when an 
electronically served document is returned to the filer as undeliverable. This amendment fails to 
recognize that transmission issues are not only due to the recipient having an invalid email address but 
can be caused by (1) issues with the sender’s server; (2) issues with the recipient’s server beyond the 
recipient’s control; and (3) file size limitations, which particularly arise with discovery issues.  Further, 
the committee is concerned about what happens when an attorney’s email account gets locked due to 
identity theft.  Given that Michigan does not currently have a statewide e-filing system with one place 
to update email addresses, attorneys need time to change their email address with the various courts 
in which they have cases pending. Until we implement a statewide e-filing system, when electronic 
service is returned as undeliverable, the filer should be required to serve by mail.   
 
The committee also notes that MCR 1.109(d)(1)(B) does not require that attorneys include an email 
address in the caption.  This is only required in the rules concerning alternative electronic service, 
MCR 2.117(C)(4), which do not apply to e-filed cases.    
  
Position Vote: 
Voted For position: 21 
Voted against position: 0   
Abstained from vote: 0 
Did not vote (absence): 13  
 
Contact Person: Randy J. Wallace 
Email: rwallace@olsmanlaw.com 
 
 

mailto:rwallace@olsmanlaw.com


                         
 

 
Position Adopted: March 26, 2021  1 
 

CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE 

 
Public Policy Position 

ADM File No. 2002-37 – Proposed Amendment of MCR 1.109 
 

Support with Additional Amendments 
 
Explanation 
The committee supports the proposed amendments with the exception of the provision contained in 
(6)(a)(iv) regarding the issue of undeliverable emails. The committee was concerned of cases where an 
individual’s email may still be listed as point of contact in TrueFiling, but that individual is no longer 
at the address, having changed employment. This email would not come back to the sender as 
“undeliverable,” but for all intents and purposes it would be.   
 
Position Vote: 
Voted For position: 14 
Voted against position: 1  
Abstained from vote: 1 
Did not vote (absence): 7 
 
Contact Persons:  
Mark A. Holsomback mahols@kalcounty.com 
Sofia V. Nelson snelson@sado.org 
 

mailto:mahols@kalcounty.com
mailto:snelson@sado.org


                         
 

Position Adopted: March 16, 2021  1 

CRIMINAL LAW SECTION 

 
 

Public Policy Position 
ADM File No. 2002-37 

 

Oppose 
 
Explanation 
The Criminal Law Section of the State of Michigan opposes ADM File No. 2002-37. 
 
Position Vote: 
Voted for position: 16 
Voted against position: 0 
Abstained from vote: 1 
Did not vote (absent): 9 
 
Contact Person: Kahla Crino 
Email: kcrino@ingham.org 
 
 

mailto:kcrino@ingham.org


Michigan Supreme Court 
Lansing, Michigan 

Bridget M. McCormack, 
  Chief Justice 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices

Order 
March 10, 2021 

ADM File No. 2020-36 

Proposed Amendments of  
Rules 3.903, 3.966, 3.975, 
and 3.976 of the Michigan 
Court Rules 
______________________ 

On order of the Court, this is to advise that the Court is considering amendments of 
Rules 3.903, 3.966, 3.975, and 3.976 of the Michigan Court Rules.  Before determining 
whether the proposal should be adopted, changed before adoption, or rejected, this notice 
is given to afford interested persons the opportunity to comment on the form or the merits 
of the proposal or to suggest alternatives.  The Court welcomes the views of all.  This 
matter will also be considered at a public hearing.  The notices and agendas for public 
hearing are posted at Administrative Matters & Court Rules page. 

Publication of this proposal does not mean that the Court will issue an order on the 
subject, nor does it imply probable adoption of the proposal in its present form. 

[Additions to the text are indicated in underlining and 
deleted text is shown by strikeover] 

Rule 3.903  Definitions 

(A)-(B) [Unchanged.] 

(C) Child Protective Proceedings.  When used in child protective proceedings, unless
the context otherwise indicates:

(1)-(13) [Unchanged.]

(14) “Qualified Residential Treatment Program” means a residential program that
has met all of the following criteria:

(a) Use of a trauma-informed treatment model;

(b) Registered or licensed nursing staff and other licensed clinical staff
must be on-site or available 24 hours a day, 7 days a week;

(c) Accredited by an independent not-for-profit organization as described
in 42 USC 672(k)(4)(G);

https://courts.michigan.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx
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(d)  Integration of families into treatment, including sibling connections; 
 
(e)  Discharge planning and aftercare support for at least six months post 

discharge; and 
 
(f)  Does not include a detention center, forestry camp training school, or 

other facility operated primarily for minor children determined to be 
delinquent. 

 
(15)  “Qualified Individual” means a trained professional or licensed clinician who 

is not an employee of the department and who is not connected to, or 
affiliated with, any placement setting in which children are placed by the 
department, and who is responsible for conducting an assessment of a child 
placed in a qualified residential treatment program pursuant to MCL 
722.123a. 

 
(D)-(F) [Unchanged.] 
 
Rule 3.966  Other Placement Review Proceedings 
 
(A)-(C) [Unchanged.] 
 
(D)  Review of Child’s Placement in a Qualified Residential Treatment Program 
 

(1) Ex Parte Motion for Review.  Within 45 days of the child’s initial placement 
in a qualified residential treatment program, the Agency shall file an ex parte 
motion requesting the court to approve or disapprove of the placement. 

 
(a) Supporting Documents.  The motion shall be accompanied by the 

assessment, determination, and documentation made by the qualified 
individual. 

 
(b) Service.  The Agency shall serve the ex parte motion and 

accompanying documentation on all parties.  
 

(2) Judicial Determination.  Within 14 days of filing, the court, or an 
administrative body appointed or approved by the court independently, shall 
review the motion, and any supporting documentation filed pursuant to this 
subrule, and issue an order approving or disapproving of the placement.  The 
order shall include individualized findings by the court or administrative 
body as to: 
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(a) whether the needs of the child can be met in a foster family home, or 
if not, 

 
(b) whether the placement of the child provides the most effective and 

appropriate level of care for the child in the least restrictive 
environment, and  

 
(c) whether the placement is consistent with the goals in the permanency 

plan for the child.   
 

The court shall serve the order on parties.  The court is not required to hold a hearing 
on the ex parte motion under this subrule.  

 
Rule 3.975  Post-Dispositional Procedures: Child in Foster Care 
 
(A) Dispositional Review Hearings.  A dispositional review hearing is conducted to 

permit court review of the progress made to comply with any order of disposition 
and with the case service plan prepared pursuant to MCL 712A.18f and court 
evaluation of the continued need and appropriateness for the child to be in foster 
care; and to permit the court to approve or disapprove of the child’s initial or 
continued placement in a qualified residential treatment program. 
 

(B)-(E) [Unchanged.] 
 
(F) Criteria. 
 

(1)-(2) [Unchanged.] 
 
(3)  Review of Placement in Qualified Residential Treatment Program.  Where a 

child remains placed in a qualified residential treatment program, the court 
shall review the evidence submitted by the Agency, approve or disapprove 
of the placement, and make individualized findings as to: 

 
(a)  whether the needs of the child can be met through placement in a 

foster home; or if not,  
 

(b)  whether the placement provides the most effective and appropriate  
level of care for the child in the least restrictive environment; and 

 
(c)  whether the placement is consistent with the short- and long-term 

goals for the child, as specified in the permanency plan for the child. 
 

(G)-(H) [Unchanged.] 



 

 
 

4 

 
Rule 3.976  Permanency Planning Hearings 
 
(A)-(D) [Unchanged.] 
 
(E)  Determinations; Permanency Options. 
 

(1)  [Unchanged.] 
 
(2)  Determining Whether to Return Child Home.  At the conclusion of a 

permanency planning hearing, the court must order the child returned home 
unless it determines that the return would cause a substantial risk of harm to 
the life, the physical health, or the mental well-being of the child.  Failure to 
substantially comply with the case service plan is evidence that the return of 
the child to the parent may cause a substantial risk of harm to the child's life, 
physical health, or mental well-being.  In addition, the court shall consider 
any condition or circumstance of the child that may be evidence that a return 
to the parent would cause a substantial risk of harm to the child's life, physical 
health, or mental well-being.  If the court does not order the child returned 
home, and the child remains in a qualified residential treatment program, the 
court shall: 

 
(a)  review the evidence submitted by the Agency, approve or disapprove 

of the placement, and make individualized findings as to: 
 

(i)  whether the needs of the child can be met through placement 
in a family foster home; or if not,  

 
(ii)  whether the placement provides the most effective and 

appropriate level of care for the child in the least restrictive 
environment; and  

 
(iii)  whether the placement is consistent with the short- and long-

term goals for the child, as specified in the permanency plan of 
the child. 

 
(3)-(4) [Unchanged.] 



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 10, 2021 
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Clerk 

Staff comment: The proposed amendments of MCR 3.903, 3.966, 3.975, and 3.976 
would make procedural changes for cases involving the placement of foster care children 
in a qualified residential treatment program as required by state and federal statutory 
revisions.   
 

The staff comment is not an authoritative construction by the Court.  In addition, 
adoption of an amendment in no way reflects a substantive determination by this Court.  
  

A copy of this order will be given to the Secretary of the State Bar and to the State 
Court Administrator so that they can make the notifications specified in MCR 1.201.  
Comments on the proposal may be sent to the Supreme Court Clerk in writing or 
electronically by July 1, 2021, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2020-36.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 
 
    

http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx


Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

April 14, 2021 
 

Order  

  
 

 

Clerk 

April 14, 2021 
 
ADM File No. 2020-36 
 
Amendment of Orders Entered 
on March 10, 2021 and April 1, 
2021 
_________________________ 
 
 On order of the Court, the orders entered on March 10, 2021 (Proposed 
Amendments of Rules 3.903, 3.966, 3.975, and 3.976 of the Michigan Court Rules) and 
April 1, 2021 (Proposed Amendment of Rule 3.945 and Proposed Addition of Rule 3.947 
of the Michigan Court Rules) in ADM File No. 2020-36 are now effective immediately.  
The comment period will continue to run through July 1, 2021, and August 1, 2021, 
respectively, as previously ordered.   
 
    



                         
 

 
Position Adopted: May 26, 2021  1 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

 
Public Policy Position 

ADM File No. 2020-36 – Proposed Amendments of  
MCR 3.903, 3.966, 3.975, and 3.976 

 
Support 

 
Explanation 
The committee voted unanimously (20) to support the proposed amendments, which set forth a clear 
process and standards for a court to determine whether the initial or continuing placement is 
appropriate for that child..  
 
The amendments create a mandate for court’s review of a child’s initial placement in a qualified 
residential treatment program by requiring that the placing agency file an ex parte motion for review 
within 45 days of the initial placement. The court, or a duly appointed/approved administrative body, 
must review the motion and issue an order approving or disapproving the placement within 14 days 
of the filing of the ex parte motion, and must include individualized findings as to whether: 
 

1. The needs of the child can be met through placement in a foster family home; 
2. The placement provides the most effective and appropriate level of care in the least restrictive 

environment; and 
3. The placement is consistent with the permanency plan for the child. 

 
The court is not required to hold a hearing on the ex parte motion. 
 
The court rule amendments also require courts to include essentially the same individualized findings 
in post-disposition review hearings when approving or disapproving continued placement in a 
qualified residential treatment center. Finally, the court must also include essentially the same findings 
if the court does not return a child to home at the conclusion of the permanency planning hearing but 
continues the child in the qualified residential treatment center. 
 
The proposed amendments provide a necessary mechanism for court review of child placements in 
residential treatment programs, with clear standards and written reasoning by the Court for 
determining whether the initial or continuing placement is appropriate for that child. 
 
This process may also facilitate better compliance with the spirit of the Indian Child Welfare Act 
(ICWA) and Michigan Indian Family Preservation Act (MIFPA), with State Court Judges, as well as 
Tribal Judges when a case is transferred to a Tribal Court pursuant to ICWA and MIFPA, required to 
articulate findings in relation to the specific child and his, her, or their placement. 
 
Accordingly, the committee supports the proposed amendments. 
 
 
 
 



                         
 

 
Position Adopted: May 26, 2021  2 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 8 
 
Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 
 

mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com


Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

Order  
March 10, 2021 
 
ADM File No. 2021-09 
 
Amendments of Rules 
3.903 and 3.925 of the  
Michigan Court Rules 
___________________ 
 
 On order of the Court, this is to advise that the amendments of Rules 3.903 and 
3.925 of the Michigan Court Rules are adopted, effective March 24, 2021.  Concurrently, 
individuals are invited to comment on the form or the merits of the amendments during the 
usual comment period.  The Court welcomes the views of all.  This matter will also be 
considered at a public hearing.  The notices and agendas for public hearing are posted at 
Administrative Matters & Court Rules page. 
 

[Additions to the text are indicated in underlining and 
deleted text is shown by strikeover] 

 
Rule 3.903  Definitions 
 
(A) General Definitions.  When used in this subchapter, unless the context otherwise 

indicates: 
 
(1)-(2) [Unchanged.] 
 
(3)  “Confidential file” means  
 

(a)  records of a case brought before the court under Chapter XIIA of the 
Probate Code, MCL 712A.1 et seq.that part of a file made confidential 
by statute or court rule, including, but not limited to, 

 
(i)-(vii) [Unchanged.] 

 
(b) [Unchanged.]  
 

 (4)-(8) [Unchanged.] 
 
 (9)  An authorized petition is deemed “filed” when it is delivered to, and  

accepted by, the clerk of the court.  
 

(10)-(20) [Unchanged.] 
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(21)  “Petition authorized to be filed” refers to written permission given by the  
court to proceed with placement on the formal calendarfile the petition 
among the court’s public records as permitted by MCR 3.925.  Until a 
petition is authorized, it remains on the informal calendarmust be filed with 
the clerk and maintained as a nonpublic record, accessible only by the court 
and parties.  After authorization, a petition and any associated records may 
be made nonpublic only as permitted by rule or statute. 

 
Rule 3.925  Open Proceedings; Judgments and Orders; Records Confidentiality; 
Destruction of Court Records; Setting Aside Adjudications 
 
(A)-(C) [Unchanged.] 
 
(D)  Public Access to Case File Records; SocialConfidential File. 
 

(1)  General.  Except as otherwise required by MCR 3.903(A)(21), case file 
records maintainedRecords of a case  brought before the court under Chapter 
XIIA of the Probate Code, MCL 712A.1 et seq., are only open to persons 
having a legitimate interestother than confidential files, must be open to the 
general public.  “Persons having a legitimate interest” includes, but is not 
limited to, the juvenile, the juvenile’s parent, the juvenile’s guardian or legal 
custodian, the juvenile’s guardian ad litem, counsel for the juvenile, the 
department or a licensed child caring institution or child placing agency 
under contract with the department to provide for the juvenile’s care and 
supervision if related to an investigation of child neglect or child abuse, law 
enforcement personnel, a prosecutor, a member of a local foster care review 
board established under 1984 PA 422, MCL 722.131 to 722.139a, the Indian 
child’s tribe if the juvenile is an Indian child, and a court of this state. 

 
(2)  SocialConfidential Files. Confidential files are defined in MCR 3.903(A)(3) 

and include the social case file and those records in the legal case file made 
confidential by statute, court rule, or court order.  Only persons who are 
found by the court to have a legitimate interest may be allowed access to the 
confidential files.  In determining whether a person has a legitimate interest, 
the court shall consider the nature of the proceedings, the welfare and safety 
of the public, the interest of the minor, and any restriction imposed by state 
or federal law. 

 
(E)  [Unchanged.] 

 



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 10, 2021 
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(F)  Setting Aside Adjudications and Convictions. 
 

(1)  Adjudications.  The setting aside of juvenile adjudications is governed by 
MCL 712A.18e and MCL 712A.18t. 

 
(2)  [Unchanged.] 

 
(G) [Unchanged.] 
 
 

Staff Comment:  The amendments of MCR 3.903 and 3.925 make the rules 
consistent with MCL 712A.28(5)(d) by requiring that previously-public juvenile case 
records be made nonpublic and accessible only to those with a legitimate interest.  The 
effective date makes the rule change consistent with the statutory revision effective date in 
2020 PA 362. 
 
 The staff comment is not an authoritative construction by the Court.  In addition, 
adoption of a new rule or amendment in no way reflects a substantive determination by this 
Court. 
 
 A copy of this order will be given to the Secretary of the State Bar and to the State 
Court Administrator so that they can make the notifications specified in MCR 1.201.  
Comments on the amendment may be sent to the Supreme Court Clerk in writing or 
electronically by July 1, 2021, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2021-09.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 
 
    

mailto:ADMcomment@courts.mi.gov
http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx


                         
 

 
Position Adopted: May 26, 2021  1 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

 
Public Policy Position 

ADM File No. 2021-09 – Amendments of  
MCR 3.903 and 3.925 

 
Support 

 
Explanation 
The committee voted unanimously (20) to support the amendments to Rules 3.903 and 3.925. The 
amendments make the rules consistent with MCL 712A.28(5)(d) by requiring that previously-public 
juvenile case records be made non-public and accessible only to those with a legitimate interest. The 
effective date makes the rule change consistent with the statutory revision effective date in 2020 PA 
362. 
 
Prior to being amended, MCL 712A.28 provided that juvenile court case records were open to the 
public. The amendatory language provides that such records are not open to the public and are only 
open to persons having a “legitimate interest.” Further, the amendment expands the list of persons 
having a legitimate interest.  See MCL 712A.28(5)(d).     
 
Since the proposed rule amendments appear to be consistent with statutory changes that further limit 
public access to juvenile proceedings, the committee supports the amendments.  
 
Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 8 
 
Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 
 

mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com
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CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE 

 
Public Policy Position 

ADM File No. 2021-09 – Amendments of MCR 3.903 and 3.925 
 

Support as Drafted 
 
Position Vote: 
Voted For position: 16 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 7 
 
Contact Persons:  
Mark A. Holsomback mahols@kalcounty.com 
Sofia V. Nelson snelson@sado.org 
 

mailto:mahols@kalcounty.com
mailto:snelson@sado.org


Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

Order  
March 10, 2021 
 
ADM File No. 2021-09 
 
Amendment of Rule 
3.944 of the Michigan 
Court Rules 
__________________ 
 

On order of the Court, this is to advise that the amendment of Rule 3.944 of the 
Michigan Court Rules is adopted, effective April 4, 2021.  Concurrently, individuals are 
invited to comment on the form or the merits of the amendment during the usual comment 
period.  The Court welcomes the views of all.  This matter will also be considered at a 
public hearing.  The notices and agendas for public hearing are posted at Administrative 
Matters & Court Rules page. 
 

[Additions to the text are indicated in underlining and 
deleted text is shown by strikeover] 

 
Rule 3.944  Probation Violation 
 
(A)  [Unchanged.] 
 
(B) Detention Hearing; Procedure.  At the detention hearing: 

 
(1)-(4) [Unchanged.] 
 
(5) The juvenile must be allowed an opportunity to deny or otherwise plead to 

the probation violation.  If the juvenile wishes to admit the probation 
violation or plead no contest, the court must comply with subrule (D) before 
accepting the plea. 

 
(a)-(b) [Unchanged.] 

 
 (c)  If the juvenile is taken into custody for violating a court order under  

MCL 712A.2(a)(2) to (4) and is detained in a secure facility, the 
petitioner shall ensure that an appropriately trained, licensed, or 
certified mental health or substance abuse professional interviews the 
juvenile in person within 24 hours to assess the immediate mental 
health and substance abuse needs of the juvenile.  The assessment may 
alternatively be done upon filing of the petition, prior to any order for 
placement in a secure facility.  The completed assessment shall be  
 
 

http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx
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provided to the court within 48 hours of the placement and the court 
shall conduct a hearing to determine all of the following: 
 
(i)  If there is reasonable cause to believe that the juvenile violated 

the court order. 
 
(ii)  The appropriate placement of the juvenile pending the 

disposition of the alleged violation, including if the juvenile 
should be placed in a secure facility. 

 
 (C)-(D) [Unchanged.] 
 
(E)  Disposition of Probation Violation; Reporting. 
 

(1)  [Unchanged.] 
 

(2)  If, after hearing, the court finds that the juvenile has violated a court order 
under MCL 712A.2(a)(2) to (4), and the juvenile is ordered to be placed in a 
secure facility, the order shall include all of the following individualized 
findings by the court:  

 
(a) The court order the juvenile violated;  

 
(b) The factual basis for determining that there was a reasonable cause to 

believe that the juvenile violated the court order; 
 

(c) The court’s finding of fact to support a determination that there is no 
appropriate less restrictive alternative placement available 
considering the best interests of the juvenile; 

 
(d) The length of time, not to exceed 7 days, that the juvenile may remain 

in the secure facility and the plan for the juvenile’s release from the 
facility; and  

 
(e) The order may not be renewed or extended.   

 
(32) [Renumbered but otherwise unchanged.] 

 
(F)  [Unchanged.]



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 10, 2021 
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Staff Comment:  The amendment of MCR 3.944 incorporates new requirements for 

courts that detain juvenile status offender violators in secure facilities, in accordance with 
MCL 712A.15(3) and MCL 712A.18(1)(k).  The effective date of these amendments is 
consistent with the effective date of the new statutory provisions included in 2020 PA 389. 
 
 The staff comment is not an authoritative construction by the Court.  In addition, 
adoption of a new rule or amendment in no way reflects a substantive determination by this 
Court. 
 
 A copy of this order will be given to the Secretary of the State Bar and to the State 
Court Administrator so that they can make the notifications specified in MCR 1.201.  
Comments on the amendment may be sent to the Supreme Court Clerk in writing or 
electronically by July 1, 2021, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2021-09.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 
 
    

mailto:ADMcomment@courts.mi.gov
http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx


                         
 

 
Position Adopted: May 26, 2021  1 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

 
Public Policy Position 

ADM File No. 2021-09 – Amendments of  
MCR 3.944 

 
Support with Recommended Amendments 

 
Explanation 
The committee voted unanimously (20) to support the proposed amendment and recommend that 
the rule include (1) more specific criteria about the qualifications of the person conducting the 
mental health or substance abuse assessment and (2) that the assessment is done in a culturally 
honoring manner. 
 
Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 8 
 
Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 
 

mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com


                         
 

 
Position Adopted: March 26, 2021  1 
 

CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE 

 
Public Policy Position 

ADM File No. 2021-09 – Amendments of MCR 3.944 
 

Support as Drafted 
 
Position Vote: 
Voted For position: 17 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 6 
 
Contact Persons:  
Mark A. Holsomback mahols@kalcounty.com 
Sofia V. Nelson snelson@sado.org 
 

mailto:mahols@kalcounty.com
mailto:snelson@sado.org


Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

Order  
March 25, 2021 
 
ADM File No. 2018-29 
 
Proposed Amendments of 
Rule 6.302 and Rule 6.610  
of the Michigan Court Rules 
_______________________ 
 

The Court, having given an opportunity for comment in writing and at a public 
hearing, again seeks public comment regarding proposed amendments of Rule 6.302 and 
Rule 6.610 of the Michigan Court Rules to eliminate the ability for a court to establish 
support for a finding that defendant is guilty of the offense charged as opposed to the 
offense to which defendant is pleading guilty or nolo contendere.  During the initial 
comment period, the Court received comments opposed to the proposal, generally noting 
that the current procedure moves cases along and promotes efficiency for all concerned.  
But the Court is interested in comment that also addresses the propriety and effectiveness 
of such a system.  Some commentators have characterized a plea in which a defendant 
provides a factual basis to a crime other than the one to which he or she ultimately pleads 
guilty or nolo contendere as a “fictional plea” and have raised concerns about courts 
accepting such pleas.  See, e.g., Johnson, Fictional Pleas, 94 Ind LJ 855 (2019).    In 
particular, the Court is interested in receiving additional comments addressing the impacts, 
if any, of so-called fictional pleas on (1) the truth-seeking process; (2) sentencing goals, 
including rehabilitation and crime deterrence; (3) the scoring of sentencing guidelines, 
making of restitution awards, and determining habitual offender status or parole eligibility; 
(4) determining collateral consequences of the conviction, including whether a defendant 
is subject to deportation or must register as a sex offender; (5) compilation of crime 
statistics; and (6) the constitutional separation of powers, i.e., whether fictional pleas 
violate the separation of powers by allowing the parties and the trial court to disregard the 
penalties prescribed by the Legislature for a particular crime. 

 
On order of the Court, this is to advise that the Court is again considering 

amendments of Rule 6.302 and Rule 6.610 of the Michigan Court Rules.  Before 
determining whether the proposal should be adopted, changed before adoption, or rejected, 
this notice is given to afford interested persons the opportunity to comment on the form or 
the merits of the proposal or to suggest alternatives.  The Court welcomes the views of all.  
This matter also may be considered at a public hearing.  The notices and agendas for public 
hearings are posted at Administrative Matters & Court Rules page. 

 
Publication of this proposal does not mean that the Court will issue an order on the 

subject, nor does it imply probable adoption of the proposal in its present form. 
 
 
 
 

http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx
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[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.] 

 
Rule 6.302  Pleas of Guilty and Nolo Contendere 
 
(A)-(C) [Unchanged.] 
 
(D) An Accurate Plea. 
 

(1) If the defendant pleads guilty, the court, by questioning the defendant, must 
establish support for a finding that the defendant is guilty of the offense 
charged or the offense to which the defendant is pleading. 

 
(2) If the defendant pleads nolo contendere, the court may not question the 

defendant about participation in the crime.  The court must: 
 
 (a) [Unchanged.] 
 

(b) hold a hearing, unless there has been one, that establishes support for 
a finding that the defendant is guilty of the offense charged or the 
offense to which the defendant is pleading. 

 
(E)-(F) [Unchanged.] 
 
Rule 6.610  Criminal Procedure Generally 
 
(A)-(E)  [Unchanged.] 
 
(F) Pleas of Guilty and Nolo Contendere.  Before accepting a please of guilty or nolo 

contendere, the court shall in all cases comply with this rule. 
 

(1) The court shall determine that the plea is understanding, voluntary, and 
accurate.  In determining the accuracy of the plea, 

 
(a) if the defendant pleads guilty, the court, by questioning the defendant, 

shall establish support for a finding that defendant is guilty of the 
offense charged or the offense to which the defendant is pleading, or 

 
(b) [Unchanged.] 
 

(2)-(6) [Unchanged.]



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 25, 2021 
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(7) A plea of guilty or nolo contendere in writing is permissible without a 
personal appearance of the defendant and without support for a finding that 
defendant is guilty of the offense charged or the offense to which the 
defendant is pleading if  

 
(a)-(c) [Unchanged.] 
 
A “writing” includes digital communications, transmitted through electronic 
means, which are capable of being stored and printed. 

 
(8)-(9) [Unchanged.] 
 

(G)-(I) [Unchanged.] 
 

Staff Comment:  The proposed amendments of MCR 6.302 and MCR 6.610 would 
eliminate the ability for a court to establish support for a finding that defendant is guilty of 
the offense charged as opposed to an offense to which defendant is pleading guilty or nolo 
contendere.  The sentencing guidelines make clear that offense variables are to be scored 
on the basis of the “sentencing offense alone,” not the charged offense.  Further, an “offense 
to which defendant is pleading” would include the charged offense (if defendant is pleading 
to the charged offense) as well as any other offense that may have been offered by the 
prosecutor, so the “charged offense” clause may well be unnecessary. 

  
The staff comment is not an authoritative construction by the Court.  In addition, 

adoption of an amendment in no way reflects a substantive determination by this Court. 
 
A copy of this order will be given to the Secretary of the State Bar and to the State 

Court Administrator so that they can make the notifications specified in MCR 1.201.  
Comments on the proposal may be sent to the Supreme Court Clerk in writing or 
electronically by July 1, 2021, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2018-29.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 
    

mailto:ADMcomment@courts.mi.gov
http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx


                         
 

 
Position Adopted: May 26, 2021  1 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

 
Public Policy Position 

ADM File No. 2018-29 – Proposed Amendments of  
MCR 6.302 and 6.610 

 
Oppose 

 
Explanation 
The committee rejects the term “fictional plea” and is unaware of a pervasive problem with negotiated 
pleas. Prosecutors, defense attorneys, and judges act as safeguards to ensure that when a plea is taken, 
it is knowingly, freely, and voluntarily made. As such, if a defendant cannot make a factual basis for a 
plea, the court will not accept that plea and the integrity of the plea process is protected. 
 
The Supreme Court seeks guidance as to the following factors, which the committee answered below:  
 

(1) the truth-seeking process: Prosecutors have a duty to constantly review the current state of 
a case. As any prosecutor can attest, cases change as the investigation deepens: new evidence, 
including exculpatory evidence is discovered, witnesses refuse to testify or do not appear, or 
witnesses will recant, changing the fabric of the case. In response, prosecutors are bound by 
the oath to pursue justice and be flexible in their management of the case—as the evidence 
changes, so does the prosecutor’s responsibility. This may result in the dismissal of charges, 
the amendment of charges, or the offering of a plea. Therefore, the truth-seeking process is 
fluid, and prosecutors must maintain the discretion to offer plea agreements.  

 
(2) sentencing goals, including rehabilitation and crime deterrence: Plea agreements are a 

form of rehabilitation because it offers a chance for a defendant to avoid more severe 
consequences that may attach to the charged offense. Part of deterring criminal behavior is 
building respect for the process—if plea bargaining becomes a difficult process because of the 
court’s reluctance to accept pleas, the defendant takes the brunt of that hurt. The defendant 
loses the benefit of the reduction and the defendant could begin to see the court of law as a 
place where the technicalities of the court could trump justice.  

 
Negotiated pleas support sentencing goals in the same manner as traditional pleas. The policy 
of the state of Michigan favors individualized sentencing for every defendant. A proportionate 
sentence must be tailored to fit the particular circumstances of the offender and the offense. 
Further, the sentencing court must always consider the factors articulated in People v Snow, 386 
Mich 586, 592 (1972). “Individualized sentencing furthers the goal of rehabilitation by 
respecting the inherent dignity of each person the law deprives of freedom, civil rights, or 
property.” People v Heller, 316 Mich App 314, 2016, citing People v Triplett, 407 Mich 510, 515 
(1980). 
 

(3) the scoring of sentencing guidelines, making of restitution awards, and determining 
habitual offender status or parole eligibility: 
(a) the sentencing guidelines 
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For the most part, the impact of so-called “fictional pleas” on the scoring of the 
sentencing guidelines is no different than traditional plea bargaining which regularly 
results in pleas to lesser offenses than originally charged. Offense variables are scored 
based on the facts of the offense as established by a preponderance of the evidence. 
People v Hardy, 494 Mich 430, 438 (2013). When an individual provides a factual basis 
to a more serious crime than the one to which he or she ultimately pleads, the 
sentencing guidelines will be scored based on what was admitted during the plea.  
 
Additionally, many of the offense variables recognize the existence of plea bargaining 
and build in additional points for it. For example, dismissed counts are accounted for 
under offense variable (“OV”) 12 which instructs the court to assess points for 
contemporaneous felonious acts that will not result in a separate conviction. MCL 
777.42. Similarly, the instructions to OV 16 establish that the amount of money or 
property involved in “admitted but uncharged offenses or in charges dismissed under 
a plea agreement” may be considered in scoring OV 16. MCL 777.46(2)(c). Still other 
variables include an instruction to consider the entire criminal transaction as opposed 
to just for the sentencing offense. See MCL 777.44(2)(a). 
 

(b) restitution awards   
Negotiated pleas impact restitution orders in the same manner as traditional pleas or 
a conviction after a trial. In all circumstances MCL 780.766(2) requires a direct, causal 
relationship between the conduct underlying the convicted offense and the amount of 
restitution ordered. This does not mean that when a conviction results from a plea, a 
defendant must specifically reference each stolen item in order for the prosecution to 
obtain a restitution order for stolen goods. On the contrary, once an individual is 
properly convicted, the prosecution is allowed to prove the amount of restitution 
related to that person’s course of conduct by a preponderance of the evidence and by 
reference to the Presentence Investigation Report. MCL 780.767(2)  
 

(c) habitual offender status 
Negotiated pleas have no impact on habitual offender status. The only relevant 
consideration for determining habitual offender status is whether an individual has 
previous felony convictions.  
 

(d) parole eligibility  
Negotiated pleas have the same impact on parole eligibility as traditional pleas. In most 
instances, the plea hearing transcript is not part of the Michigan Department of 
Corrections file and has no bearing on parole eligibility. Instead, the Parole Board 
typically looks to the Agent’s Description of the Offense portion the Presentence 
Investigation Report for an understanding of the criminal conduct at issue. This 
description customarily is taken from the police reports and reflects the original 
charges. The defendant, through counsel, has an opportunity to request corrections to 
the Presentence Investigation Report, including the Agent’s Description of the 
Offense at sentencing.  

 
(4) determining collateral consequences of the conviction, including whether a defendant 

is subject to deportation or must register as a sex offender: There are literally hundreds 
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of collateral consequences of any conviction on multiple levels: state, federal, immigration, 
civil, employment, etc. Defendants should be advised of the existence of such consequences 
at the time of the plea even if no court can reasonably list all of them or even know or predict 
what they all are.  In some cases, these consequences are obvious and glaring such as in cases 
where a non-citizen is pleading guilty (especially to a felony) or when a defendant pleads guilty 
to a sex offense. Courts typically specify the consequences in these cases. The collateral 
consequences are there and should be mentioned whether the defendant pleads guilty to the 
original charge or to another offense upon plea bargaining. In most situations, these 
consequences depend on the charge of conviction as opposed to the detailed factual basis. In 
cases where the factual basis matters (e.g., potential civil liability), defendants typically plead 
NOLO to avoid admitting to any facts on the record. Therefore, there should be no impact 
of the negotiated pleas on this factor. 

 
(5) compilation of crime statistics: Crime statistics are a very important tool in helping prevent 

crime and improve the operation of the courts. To have reliable crime statistics, we need better 
data collection. The problem our criminal justice system currently faces is the difficulty in 
gathering data from the different courts and law enforcement agencies because they use 
different methods and systems, and they are not consistent when it comes to what is being 
kept track of. But regardless of how data is collected and what method is used, the details of 
the factual basis provided by the defendant at the time of the plea are not and cannot be 
included in statistics. At most, the court (or the prosecutor’s office) will keep track of the 
original charge(s) and the charge(s) the defendant pleads guilty to because these items are more 
easily quantifiable, can be described with accuracy, and can be used to produce statistics and 
conduct comparisons, unlike a factual basis. Therefore, there should be no impact of the 
negotiated pleas on this factor. 

 
(6) the constitutional separation of powers, i.e., whether fictional pleas violate the 

separation of powers by allowing the parties and the trial court to disregard the 
penalties prescribed by the Legislature for a particular crime. There is a difference 
between the separation of powers and control of one branch of government over another. 
While the branches of government have power to check one another, a circuit court (the 
judiciary) does not have control over prosecuting attorneys (who act on behalf of the executive 
branch of government). People v Curtis, 389 Mich 698, 702–703; 209 NW2d 243 (1973); Genesee 
Co Prosecutor v Genesee Co Circuit Judge, 386 Mich 672, 683; 194 NW2d 693 (1972). Rather, the 
prosecutor is the sole authority regarding whom to prosecute, and the trial court violates the 
separation of powers when it interferes with prosecutorial authority. People of the State of Michigan 
v Selesky (consolidated), unpublished per curiam opinion of the Court of Appeals, issued [May 
27, 2021] (Docket Nos. 352414–352417 and 352475 – 352477) (Beckering, J., concurring and 
Stephens, P.J., dissenting), p. 1, citing People v Williams, 244 Mich App 249, 251 – 252; 625 
NW2d 132 (2001).  

 
To elaborate, “[a] circuit judge does not enjoy supervisory power over a prosecuting attorney,” 
nor does “a trial court… have authority to review the prosecuting attorney’s decision outside 
[the] narrow scope of judicial function.” People v Cobbs, 433 Mich 276, 505 NW2d 208 (1993); 
People v Williams, 186 Mich App 606, 612; 564 NW2d 376 (1990). A trial court’s authority over 
prosecutorial duties, then, is limited only to a prosecutor’s acts or decisions that are 
unconstitutional, illegal, or ultra vires. People v Muniz, 259 Mich App 176, 675 NW2d 597 
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(2003); People v Williams, 186 Mich App 606, 608–613; 564 NW2d 376 (1990). Plea negotiations 
do not fall within these limitations – rather, they are well within the bounds of prosecutorial 
discretion.  
 
Furthermore, the Constitution does not “[contemplate] a complete division of authority 
between the three branches [of government].” Nixon v Administrator of General Services, 433 US 
425, 443; 53 LEd2d 867 (1977). Rather, the government is structured so as to “[divide and 
allocate] the sovereign power among three coequal branches…not intended to operate with 
absolute independence.” Id. Separation of powers is a political doctrine – not an official rule 
of law. Felix Frankfurter and James M. Landis, Power of Congress over Procedure in Criminal 
Contempts in “Inferior” Federal Courts – A Study in Separation of Powers. 37 Harvard Law 
Review 1010, 1014 (1924). That is, the separation of powers doctrine has failed to be treated 
as law in that the Court recognizes the interplay among the branches as necessary; the 
branches’ interaction would be limited, therefore, by analytical divisions set by the Court. Id. 
An example of the necessary interplay among branches can be found in Mistretta v US, 488 US 
361; 102 LEd2d 714 (1989), where the unique role of judges is discussed. This role allows 
judges to fashion sentences and other remedies not readily foreseeable by legislature, some of 
which may or may not deviate from statutory sentencing guidelines. Id. Judges, then, can 
deviate from the guidelines because of their unique role and experience in sentencing, and are 
well within their power to do so. Id.   

 
Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 8 
 
Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 
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CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE 

 
Public Policy Position 

ADM File No. 2018-29 – Proposed Amendments of MCR 6.302 & 6.610 
 

Oppose 
 
Explanation: 
The committee voted unanimously (20) to oppose the proposed amendments to Rules 6.302 and 
6.610. When the committee previously commented on these proposed amendments, it was noted that 
the language stricken-out – “the offense charged” – removes a valuable tool used by all sides in the 
criminal justice process.  
 
In reissuing these amendments, the Court invited comments on the impact of “fictional pleas” on the 
justice system. The committee felt strongly that prosecutors, defense attorneys, judges, and court staff 
consider sentencing goals, scoring of sentencing guidelines, and the collateral consequences of 
conviction every time a defendant enters into a plea deal. Additionally, the committee was concerned 
that these proposed revisions would actually impede the truth-seeking process as defendants may feel 
compelled to be less honest about the case if the ability to provide a factual basis for the charged 
offense is eliminated. The proposed amendments would have the effect of upending the current 
judicial system by reducing the number of plea agreements accepted and dramatically increasing the 
number of cases that will go to trial well beyond the capacity of our current system. 
 
Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 3 
 
Contact Persons:  
Mark A. Holsomback mahols@kalcounty.com 
Sofia V. Nelson snelson@sado.org 
 

mailto:mahols@kalcounty.com
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From: Anna White
To: ADMcomment
Subject: ADM File No. 2018.29
Date: Wednesday, April 21, 2021 9:09:05 AM

Good afternoon!
 
I am writing to make comment on the Proposed Amendments of Rule 6.302 and Rule 6.610 of the
Michigan Court Rules, and I oppose the proposed modifications.
 
I am a defense attorney with the Ottawa County Public Defender office, and have been practicing in
Ottawa County for 9 years now. I have represented hundreds of clients in criminal cases and have
utilized plea reductions and negotiations in many of them. The proposed changes would eliminate
the option of reducing a charge and allowing a defendant to utilize the facts of the original charge as
the basis for the plea.
 
While I can understand that the intent of this change is to keep the system a “truth-seeking”
process, the reality is that our system is limited already in our discovery of truth in every case. In
many cases, the truth is hard to know for sure. Victims and defendants and witnesses generally all
have different versions of events, and particularly in assaultive crimes, there are limits to whether
we can ever truly know exactly what happened. Memories are imperfect, emotions and substances
affect recall, and sometimes even a trial will not result in a just or true result to what really
transpired. The reality is that attorneys practicing in criminal cases, both defense and prosecution,
are trained and experienced in assessing facts and witnesses. We work cases and sometimes need to
resolve things somewhere in the middle to avoid clogging the system with trials and completely
dismissing cases where the facts are truly in dispute.
 
Many times, there are several possible ways to charge criminal conduct in a particular event. The
prosecutor is endowed with the discretion to charge the appropriate charges, even if some other
things may have in fact transpired. If we take the argument that negotiating to reduce charges
“disregards penalties prescribed by the Legislature for a certain crime” further, then why should a
prosecutor get discretion at all? Shouldn’t they just charge everything that could possibly be
charged? We know that isn’t the way the system is designed to work, and reducing charges and
allowing a conviction for a reduced charge is one way that prosecutors are able to use their
discretion to fairly prosecute. As a defense attorney, there are many times where I have a client who
may have technically violated a statute, but it was incidental or tangential to the real crime
committed and their punishment is more appropriately assigned to the lower charge. Allowing
prosecutors discretion in charging, and defendants an incentive and opportunity to plead guilty and
accept responsibility for a crime are a way to maintain the integrity and efficacy of our system.
 
I would strongly oppose the proposed changes to Rule 6.302 and 6.610.
 
Thank you!
 

Anna C. White

mailto:awhite@miottawa.org
mailto:ADMcomment@courts.mi.gov


Assistant Public Defender III
Ottawa County Office of the Public Defender
12185 James Street, Suite 170
Holland, MI 49424
616-393-4438 (phone)
616-393-4479 (fax)
 
 



From: Stephen Adams
To: ADMcomment
Subject: ADM File No. 2018-29
Date: Wednesday, March 31, 2021 10:18:52 AM

The Michigan Supreme Court once again is considering whether to require a factual
basis for the crime being pled to instead of the crime that was originally charged,
suggesting that, when defendants plead guilty to less serious crimes by admitting the
original charges, the guilty plea is a work of fiction.  In reality, the defendants who
wish to offer a factual basis to the original charges do so because they are guilty of the
original charges and they are in fact not guilty of the less serious charges to which they
plead guilty.  By requiring them to make out a factual basis under oath to the less
serious charge, it is the proposed rule change that invites the fiction, sworn fiction,
from the defendants' mouth while prohibiting  leniency and compromise for those
unwilling to lie under oath or for whom the "potential for civil liability" is an obvious
fraud.

People are convicted of crimes they did not commit all the time.  The prosecutor
reduces a charge because of a lack of proof, or out of leniency, or at the
victim's request.  There's nothing wrong with this, even if the defendant is not actually
guilty of the reduced charge.  The parties have reached a compromise for reasons
more compelling than the accuracy of a conviction.  Especially when the defendants
are perfectly comfortable making out a factual basis to the original charge -- because
they are guilty of the original charge -- this should be encouraged, not prohibited.  The
criminal justice system is not an end unto itself; it is a means to ends such as
rehabilitation, taking responsibility, satisfying a victim's desire for retribution, and
justice.  Inaccurate pleas are no more a systemic failure than when the guilty go free. 
By design.  The constable blunders, the witness fails to appear, the suspect asks for an
attorney or refuses consent to search.  Sometimes the accuracy of a result is
subjugated to a higher goal.  Transparently.  Under the current rule,  there is no
question that the defendant is making out a factual basis to the original charge
because that is what he did.  Contrast that with all of the defendants who parrot the
elements of an offense they did not commit (or that they don't believe they
committed) just to get a charge reduction or a sentence agreement or HYTA.  Those
are the real fictional pleas.

Just last week I represented a 54-year-old man with no prior record who
accidentally took too many pills one morning and fell asleep while driving slowly in a
residential neighborhood.  The car came to rest against a curb, and he was awakened
by a police officer.  Charged with operating while intoxicated, he was able to satisfy
the City Attorney that he had no substance abuse problem and the drugs in his system
were lawfully prescribed.  The City Attorney agreed to allow him to plead to careless
driving so long as he also pled to failure to report an accident.  This proposal would
allow the defendant to be monitored for a few months to make sure that no changes in
his medication schedule would lead to further problems.  The defendant made out a
factual basis to the original charge -- the very thing that he was actually guilty of. 
What good would it have done to require him to say that he failed to report an
accident that he slept through and wasn't even aware of until awakened by police? 

mailto:steve@simoncriminaldefense.com
mailto:ADMcomment@courts.mi.gov


Alternatively, what good does it do to require that everybody gets found guilty of
exactly what they did?

Criminal law can be very tough, especially when a prosecutor is charging a defendant
on the basis of only a police report.  The flexibility offered by the current language of
the rule encourages leniency and compromise which can be more helpful to resolve an
antagonism than losing a trial.  The truth is often somewhere in the middle, and the
current rule accommodates that reality.  While admittedly it may not lead to entirely
accurate crime statistics, it is justice that we seek, not statistics.  

Stephen Adams, P-37724
Attorney-at-Law
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May 6, 2021 
 
 
 
Larry S. Royster 
Clerk, Michigan Supreme Court 
P.O. Box 30052 
Lansing, MI 48909 
 
Re:  ADM File No. 2018-29 
 Proposed amendments of MCR 6.302 and MCR 6.610  
 ADM File No. 2019-06 
 The proposed amendment of MCR 6.302  
       
Dear Clerk Royster: 
 
At the April 20, 2021 meeting of the Michigan Judges Association, the 
Executive Committee considered and acted upon proposed amendments 
to the Michigan Court Rules.  
 
ADM file 2018-29:  The proposed amendments of MCR 6.302 and 
MCR 6.610 would 
eliminate the ability for a court to establish support for a finding 
that defendant is guilty of the offense charged as opposed to an 
offense to which defendant is pleading guilty or nolo contendere.  
 
This proposed amendment would preclude the court from accepting 
a guilty or nolo contendere plea to a reduced or lesser charge 
based upon a factual basis establishing the charged offense listed 
in the information.  We oppose the change as it interferes with judicial 
discretion and impairs the parties’ ability to resolve cases. 
  
ADM file 2019-06:  The proposed amendment of MCR 6.302 would 
eliminate the Court’s previously-adopted language requiring a trial 
court to advise defendant whether the law permits or requires the court 
to sentence defendant consecutively.  If such advisement is not given, 
then the defendant will be allowed to withdraw the plea under MCR 
6.310.   We oppose the change.  The best practice is for the defendant 
to be fully informed of the likelihood of consecutive sentencing at the 
time of the plea. However, if the warning is not given in a case where a 
consecutive sentence is not imposed it should not be grounds to 
withdraw a plea. 
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Thank you for considering the Associations input on these matters.  If we can provide any 
additional information or assistance, please do not hesitate to contact us.  
 
Sincerely, 

Martha Anderson 
Hon. Martha Anderson President 
Michigan Judges Association 
 
Cc: Honorable Paul Stutesman 

Honorable Prentis Edwards, Jr. 
Co-Chairs Criminal Law Committee, Michigan Judges Association 



Michigan Supreme Court 
Lansing, Michigan 

Bridget M. McCormack, 
  Chief Justice 

David F. Viviano, 
Chief Justice Pro Tem 

Stephen J. Markman 
Brian K. Zahra 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices

Order 
September 11, 2019 

ADM File No. 2018-29 

Proposed Amendments of 
Rule 6.302 and Rule 6.610  
of the Michigan Court Rules 
_______________________ 

On order of the Court, this is to advise that the Court is considering amendments of 
Rule 6.302 and Rule 6.610 of the Michigan Court Rules.  Before determining whether the 
proposal should be adopted, changed before adoption, or rejected, this notice is given to 
afford interested persons the opportunity to comment on the form or the merits of the 
proposal or to suggest alternatives.  The Court welcomes the views of all.  This matter also 
will be considered at a public hearing.  The notices and agendas for public hearings are 
posted at Administrative Matters & Court Rules page. 

Publication of this proposal does not mean that the Court will issue an order on the 
subject, nor does it imply probable adoption of the proposal in its present form. 

[Additions to the text are indicated in underlining 
and deleted text is shown by strikeover.] 

Rule 6.302  Pleas of Guilty and Nolo Contendere 

(A)-(C) [Unchanged.] 

(D) An Accurate Plea.

(1) If the defendant pleads guilty, the court, by questioning the defendant, must
establish support for a finding that the defendant is guilty of the offense
charged or the offense to which the defendant is pleading.

(2) If the defendant pleads nolo contendere, the court may not question the
defendant about participation in the crime. The court must:

(a) [Unchanged.]

(b) hold a hearing, unless there has been one, that establishes support for
a finding that the defendant is guilty of the offense charged or the
offense to which the defendant is pleading.

(E)-(F) [Unchanged.] 

2019 Proposal and Comments
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Rule 6.610  Criminal Procedure Generally 
 
(A)-(D)  [Unchanged.] 
 
(E) Pleas of Guilty and Nolo Contendere.  Before accepting a please of guilty or nolo 

contendere, the court shall in all cases comply with this rule. 
 

(1) The court shall determine that the plea is understanding, voluntary, and 
accurate.  In determining the accuracy of the plea, 

 
(a) if the defendant pleads guilty, the court, by questioning the defendant, 

shall establish support for a finding that defendant is guilty of the 
offense charged or the offense to which the defendant is pleading, or 

 
(b) [Unchanged.] 
 

(2)-(9)  [Unchanged.] 
 

(F)-(H)  [Unchanged.] 
 
 
 

Staff Comment:  The proposed amendments of MCR 6.302 and MCR 6.610 would 
eliminate the requirement for a court to establish support for a finding that defendant is 
guilty of the offense charged as opposed to an offense to which defendant is pleading guilty 
or nolo contendere.  The sentencing guidelines make clear that offense variables are to be 
scored on the basis of the “sentencing offense alone,” not the charged offense.  Further, an 
“offense to which defendant is pleading” would include the charged offense (if defendant 
is pleading to the charged offense) as well as any other offense that may have been offered 
by the prosecutor, so the “charged offense” clause may well be unnecessary. 

  
The staff comment is not an authoritative construction by the Court.  In addition, 

adoption of an amendment in no way reflects a substantive determination by this Court. 
 
A copy of this order will be given to the Secretary of the State Bar and to the State 

Court Administrator so that they can make the notifications specified in MCR 1.201. 
Comments on the proposal may be sent to the Supreme Court Clerk in writing or 

2019 Proposal and Comments



 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

September 11, 2019 
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Clerk 

electronically by January 1, 2020, at P.O. Box 30052, Lansing, MI 48909, or 
ADMcomment@courts.mi.gov.  When filing a comment, please refer to ADM File No. 
2018-29.  Your comments and the comments of others will be posted under the chapter 
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page. 
    

2019 Proposal and Comments
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306 Townsend Street
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December 1,2,2019

Larry Royster
Cletk of the Court
Michigan Supteme Court
P.O. Box 30052
Lansing, MI 48909

RE: ADM File No. 2018-29: Ptoposed Amendment of Rules 6.302 and 6.610 of
the Michigan Court Rules

Dear Clerk Royster:

At its November 22,2079 meeting, the State Bar of Michigan Board of Commissioners
(Boatd) consideted the above-teferenced proposed rule amendments published by the
Coutt fot comment. As p^rt of. its teview, the Board considered recommendadons from
the Access to Justice Policy Committee, Cdminal Jutisprudence & Practice Committee,
and CriminzLLaw Section, all of which opposed the rule amendments.

Based on this teview, the Boatd voted unanimously to oppose the rule amendments. These
amendments will take away an impofiant tool in the cdminal justice process and reduce
the options available when negotiating a pIeà, which has the potential to harm the
government, defendants, and victims. For example, a victim m^y waflt the defendant to
admit to the facts charged, and it is not cleat why the coutt rules should depdve them of
that option. These amendments âre not only unnecessary but deüimental to the criminal
justice process.

We thank the Court for the opportunity to convey the Boatd's position on this rule
proposal.

M

cc: Anne Boomet, Administradve Counsel, Michigan Supreme Court
Dennis M. Barnes, President, State Bat of Michigan

2019 Proposal and Comments



From: Ed Black
To: ADMcomment
Subject: MCR 6.302
Date: Thursday, September 26, 2019 8:54:00 AM

To Whom It May Concern:

I am writing in regard to the proposed changes to MCR 6.302, and specifically to the changes
in paragraph (D)(1).  The current rule allows pleas taken to lesser offense with a factual basis
for the greater offense.  This assists in the taking of pleas as it allows the parties to come to a
mutually agreed upon solution.  Changing the rule and requiring facts only for the lesser
offense will make the options for a plea more limited and make settlement more difficult.  

While having more trials may not always be a bad thing, it will serve to frustrate the just,
speedy, and economical determination of every action.  This will merely promote trials in
instances where one was not otherwise necessary.  

The recent changes to indigent defense through the MIDC have increased the pressure on the
judicial system as a whole.  Going forward with this amendment will add to that.  In short, in
my opinion, this is an ill advised modification which does not take into account the ability of
the attorneys to negotiate meaningful solutions for their clients and the public.  

Very Respectfully,

K. Edward Black

Alpena County Prosecuting Attorney
719 W. Chisholm St., Ste 2
Alpena, Michigan 49707
Phone: (989)354-9738
Fax: (989) 354-9788

2019 Proposal and Comments
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From: Michael Roehrig
To: ADMcomment
Subject: ADM File No. 2018-29 - Proposed Amendments to MCR 6.302 and 6.610 - Comment
Date: Tuesday, October 1, 2019 11:30:38 AM

I am writing to comment on the proposed amendments to Rule 6.302 and Rule 6.610
of the Michigan Court Rules. 

I read the changes to require defendants to put on the record the elements of (only)
the offense to which they are pleading guilty (which is invariably a less serious
offense) while eliminating the option to offer facts satisfying the elements of the
charged offense. The amendments appear to want to offer a solution for a non-
existent problem, and fail to account for a myriad of situations where a plea to a
lesser offense is warranted by the interests of justice.  

These proposed changes would, instead, create a problem by impeding plea
agreements for (factually unsubstantiated) lesser offenses because the defendants
would not be able to establish a factual basis to satisfy the elements of the less
serious offense. This would inure to the detriment of both defendants and the
interests of justice.  

Michael G. Roehrig
Prosecuting Attorney

OFFICE OF PROSECUTING ATTORNEY
Monroe County Courthouse
125 E. Second Street
Monroe, Michigan 48161
(734) 240-7617 (direct)
(734) 240-7600 (main)
(734) 240-7626 (fax)

THIS EMAIL TRANSMISSION IS INTENDED FOR THE EXCLUSIVE USE OF THE INDIVIDUAL TO WHOM IT IS ADDRESSED, AND 
MAY CONTAIN PRIVILEGED AND CONFIDENTIAL INFORMATION COVERED BY THE ELECTRONIC COMMUNICATIONS PRIVACY 
ACT (18 USC §§ 2510-2521). IF YOU ARE NOT THE INTENDED RECIPIENT OR AN AGENT RESPONSIBLE FOR DELIVERING THE 
MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR 
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE NOTIFY THE MONROE COUNTY OFFICE OF PROSECUTING ATTORNEY IMMEDIATELY BY TELEPHONE (734-240-7600) 
OR EMAIL AND DELETE THE ORIGINAL MESSAGE. THANK YOU.

2019 Proposal and Comments
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January 7, 2020 

 
Justices of the Michigan Supreme Court 
Supreme Court Clerk 
P.O. Box 30052 
Lansing, MI 48909 
 
RE: ADM File No. 2018-29 
 
 
Dear Justices, 
 
The proposed amendments to MCR 6.302 and 6.610 eliminate the ability 
of a defendant to offer a factual basis satisfying the elements of the offense 
charged as an alternative to the lesser offense that will become his or her 
conviction of record.  The practical impact of this proposal would be to 
severely restrict the plea negotiation process to the detriment of both the 
defendant and the prosecutor. Accordingly, PAAM opposes the proposed 
changes.   
 
The benefits of negotiated plea agreements to resolve criminal cases short 
of trial are numerous and well-known to this Court.  Defendants can 
minimize their exposure to incarceration and receive shorter sentences.  
Crime victims may be spared the experience of testifying about a traumatic 
experience and can take comfort in the finality that a plea agreement 
brings.   Trial courts may move cases expeditiously through the system, 
allowing those defendants whose guilt is not at issue to waive their right 
to a trial and be sentenced quickly.      
 
The parties to a criminal case are in the best position to negotiate a 
meaningful and appropriate plea resolution, taking into account the 
interests of the defendant, the interests of justice, the safety of the public, 
and the input from the victim(s) of the crime.  MCR 6.302 and 6.610, as 
presently worded, allow the parties to do this and to satisfy the 
requirement that there be an accurate factual basis placed on the record to 
support a guilty plea.   
 
Many criminal courts throughout the state do not entertain sentence 
agreements. Therefore, all negotiation occurs in the decision of what lesser 
charge to offer as a plea.  There are many factual situations where both 
sides of a criminal case are served by a plea to a lesser offense, but the 
factual elements of that lesser offense are not present in the criminal  

2019 Proposal and Comments
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incident, necessitating a factual basis to the charged offense.  A few examples 
illustrate: 
 

• A defendant has sexually penetrated a 12-year-old-child and is ultimately 
charged with Criminal Sexual Conduct First Degree.  The sentencing ranges 
that would result from a plea to Criminal Sexual Conduct 2nd Degree, 
Attempted Criminal Sexual Conduct First Degree, or Assault with Intent to 
Commit Sexual Penetration—which are the only crimes for which the 
defendant could make a factual basis under the proposed amendment—are 
all too low to serve the interests of the People and the victim.  Accordingly, 
the People offer a plea to Criminal Sexual Conduct Third Degree.  However, 
under the proposed amendment, the defendant could not make an accurate 
factual basis because the victim is under the age of 13.    

• A defendant is charged with Felonious Assault, a four-year felony, for 
threatening a victim with a weapon. The parties wish to resolve the case with 
a plea to Aggravated Assault, a one-year misdemeanor. But because the 
victim suffered no aggravated injury as required for the misdemeanor, the 
defendant would be unable to provide a factual basis to the lesser charge. 

• A defendant is charged with Criminal Sexual Conduct Third Degree based 
solely on a statutory rape theory. While the parties might wish to resolve the 
case with a plea with Assault with Intent to Commit Penetration or Fourth 
Degree Criminal Sexual conduct, the defendant would be unable to provide a 
factual basis to lesser charges because of a lack of force, coercion, or assault. 

• A defendant is charged with Carrying a Concealed Weapon, a five-year 
felony. There is almost no applicable relevant misdemeanor for which a 
defendant could provide an adequate factual basis. 

• A defendant is charged with Assault and Battery or Malicious Destruction of 
Property. The parties wish to resolve the case with a plea to Disorderly 
Conduct. But because such a violation requires intoxication in a public place, 
a defendant might be unable to provide a factual basis to that charge. 

• A defendant is charged with Retail Fraud Third Degree. The parties might 
wish to resolve the case with a plea to a lesser charge of Trespassing. Again, 
the defendant would be unable to provide a factual basis to the lesser charge. 

 
The Staff Comment to the Proposed Amendment cites concerns with scoring offense 
variables as a reason to amend the court rules.  It is unclear, at least from the 
perspective of prosecutors, what practical effect these concerns would actually have 
in practice.  Typically, the parties to a plea agreement have calculated sentencing 
guidelines and anticipated which variables will be scored on the offense as charged, 
and as pled.  The sentencing benefit to the defendant under a plea agreement is 
usually clear; otherwise, the defendant would not accept the plea.  Furthermore, the 
benefit to the parties of having some flexibility for the factual basis of a plea far 
outweighs the risk that such a factual basis may create a sentencing guideline issue 
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in the occasional case. To the extent there is a dispute about the guidelines, it is one 
that the trial courts are well-equipped to resolve.   
 
Amending MCR 6.302 and 6.610 as proposed would needlessly frustrate the plea 
negotiation process and could force defendants who wish to plead to a lesser offense 
that the prosecutor wishes to offer to proceed instead to trial, simply because they 
could not make a factual basis without referring to the facts of the initially charged 
offense.  We urge the Court to leave the language of these rules unchanged.  
  
Thank you for your consideration.   

Respectfully submitted, 

 

William J. Vailliencourt 
Livingston County Prosecutor 
President, Prosecuting Attorneys Association of Michigan 
 

 
Matthew J. Wiese 
Marquette County Prosecutor 
President-Elect, Prosecuting Attorneys Association of Michigan 
 

 
Douglas R. Lloyd 
Eaton County Prosecutor 
Vice President, Prosecuting Attorneys Association of Michigan 
 

 

Thomas J. Weichel 
Alcona County Prosecutor 
Secretary-Treasurer, Prosecuting Attorneys Association of Michigan 
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November 1, 2019 
 
 
Dear Ms. Boomer: 
 
The Michigan District Judges Association has reviewed the proposed 
amendments to court rules, MCR 6.302 and 6.610.  We strongly 
object to the changes.  One of our members has accurately referred 
to this as “a solution in search of a problem”.  The plea bargains 
which keep our dockets moving often involve a plea to a lesser 
charge.  The defendant has usually had the option of presenting 
proofs to either the original charge or the charge to which he/she is 
pleading.  Eliminating the possibility of taking proofs regarding the 
original charge will make it more difficult to negotiate resolutions of 
some cases.  The busy schedules of many judges would be negatively 
impacted by a court rule change that makes it more difficult for 
attorneys and defendants to negotiate guilty pleas to reduced 
charges. 
 
We realize that MCR 6.302 and 6.610 are not included in MCR 
6.001(B) which is the list of rules that apply to district court  The 
portions of those court rules which we so commonly use should 
probably be included in MCR 6.001(B).  These would be MCR 
6.302(D) and MCR 6.610(E)(1). 
 
Thank you for considering our position. 
 
Sincerely, 
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PAST PRESIDENT 
Hon. Shelia Johnson 
Southfield 
 
PRESIDENT 
Hon. Beth Gibson 
Newberry 
 
PRESIDENT-ELECT 
Hon. Tim Kelly 
Bay City 
 
VICE-PRESIDENT 
Hon. Michelle Appel 
Oak Park 
 
SECRETARY 
Hon. Raymond Voet 
Ionia 
 
TREASURER 
Hon. Kim Wiegand 
Sterling Heights 
 
 
 
 
 
 
 
 
 
 
 

 
 
Julie H. Reincke 
Chair, Michigan District Court Judges 
Court Rules Committee 
 
Cc:  Beth Gibson 
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To:  Members of the Public Policy Committee 
Board of Commissioners 

 
From:     Governmental Relations Staff 
 
Date:  June 4, 2021 
 
Re:   HB 4164 – Online Access to Court Actions 
 
 
Background 
As introduced, HB 4164 was a reintroduction of HB 5806 from the 2019-2020 legislative session, and 
both bills sought to expand e-filing and reduce costs for practitioners accessing court filings. The 
introduced version of the bill did this by adding municipal courts to the list of courts that would be 
included within the SCAO e-filing system and would require courts that currently accept documents 
by facsimile to also accept documents by e-mail. Under Section 1991a, courts would provide attorneys 
with fee-free access to register of actions and digital images of all documents filed with the court. 
 
After receiving comments from committees and sections, the Board of Commissioners reviewed HB 
5806 at the July 2020 meeting. At that time, the Board postponed taking a position on the bill. Despite 
general support for the goals of expanding e-filing and reducing costs for accessing court records, 
there were significant concerns over flaws in the bill concerning costs and feasibility.  
 
HB 4164 was introduced in February 2021 and quickly received a hearing in the House Oversight 
Committee. The State Court Administrator testified in committee that SCAO, “supported, opposed 
and was neutral” on the bill. The bill was amended and passed the House (61-49) in late April as an 
H-2 substitute version. 
 
The H-2 substitute made several significant changes. H-2 expands free access to e-filed documents to 
anyone, not just attorneys. H-2 would also require that any court not an authorized court under Section 
1991 would have to accept the filing of document through e-mail upon the enactment of the 
legislation.  
 
Keller Considerations 
The Civil Procedure & Courts Committee, the Access to Justice Policy Committee, the Criminal 
Jurisprudence & Practice Committee, and Family Law Section all discussed HB 5806 in 2020 and 
found it to be Keller-permissible because the legislation would impact the functioning of the courts.    
 
The Family Law Section and the Access to Justice Policy Committee found the legislation to be Keller-
permissible on the additional ground that it would improve the quality of legal services to society. 
When attorneys are unburdened from the costs associated with accessing documents, they are better 
able to serve their clients in an efficient and cost-effective way.  

https://www.house.mi.gov/SharedVideo/PlayVideoArchive.html?video=OVER-021121.mp4
https://www.house.mi.gov/SharedVideo/PlayVideoArchive.html?video=OVER-021121.mp4
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Keller Quick Guide 

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER: 
 Regulation of Legal Profession Improvement in Quality of Legal Services 

   

A
s  interpreted  

by A
O

 2004-1 
 • Regulation and discipline of attorneys  Improvement in functioning of the courts 

• Ethics  Availability of legal services to society 
• Lawyer competency  
• Integrity of the Legal Profession  
• Regulation of attorney trust accounts  

 
Staff Recommendation 
The bill satisfies the requirements of Keller and can be considered on its merits.  
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SUBSTITUTE FOR

HOUSE BILL NO. 4164

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

by amending sections 1985 and 1991 (MCL 600.1985 and 600.1991), section 1985

as added by 2015 PA 230 and section 1991 as added by 2015 PA 233, and by

adding section 1991a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1985. As used in this chapter:

(a) "Authorized court" means a court accepted by the state court

administrative office under section 1991 for access to the electronic filing

system.

(b) "Automated payment" means an electronic payment method authorized

by the state court administrative office at the direction of the supreme

court, including, but not limited to, payments made with credit and debit

cards.

(c) "Civil action" means an action that is not a criminal case, a civil

infraction action, a proceeding commenced in the probate court under section

3982 of the estates and protected individuals code, 1988 1998 PA 386, MCL

700.3982, or a proceeding involving a juvenile under chapter XIIA of the

probate code of 1939, 1939 PA 288, MCL 712A.1 to 712A.32.

(d) "Clerk" means the clerk of the court referenced in the rules of the

supreme court and includes the clerk of the supreme court, chief clerk of

the court of appeals, county clerk, probate register, district court clerk,



municipal court clerk, or clerk of the court of claims where the civil

action is commenced, as applicable.

(e) "Court funding unit" means 1 of the following, as applicable:

(i) For circuit or probate court, the county.

(ii) For district court, the district funding unit as that term is

defined in section 8104.

(iii) For the supreme court, court of appeals, or court of claims, the

state.

(iv) For municipal court, the city in which the municipal court is

located.

(f) "Electronic filing system" means a system authorized after the

effective date of the amendatory act that added this chapter January 1, 2016

by the supreme court for the electronic filing of documents using a portal

contracted for by the state court administrative office for the filing of

documents in the supreme court, court of appeals, circuit court, probate

court, district court, municipal court, and court of claims.

(g) "Electronic filing system fee" means the fee described in section

1986.

(h) "Party" means the person or entity commencing a civil action.

(i) "Qualified vendor" means a private vendor selected by the state

court administrative office by a competitive bidding process to effectuate

the purpose of section 1991(3).

Sec. 1991. (1) A court may apply to the supreme court for access to and

use of the electronic filing system.

(2) If the supreme court accepts a court under subsection (1), the

state court administrative office shall use money from the judicial

electronic filing fund established under section 176 to pay the costs of

technological improvements necessary for that court to operate electronic

filing.

(3) The supreme court may select a qualified vendor for the electronic

filing system.

(4) A court that is not an authorized court must accept the filing of

documents through email.

Sec. 1991a. (1) Except as otherwise prohibited by law, by January 1,

2023, a court must make available to the public through a website the

register of actions and a digital image of all documents filed after January

1, 2023 in any case in that court. Unless a court has previously digitized

documents, this section does not apply to a court document filed before

January 1, 2023.

(2) The website and information provided under subsection (1) must be

easily accessible, including, but not limited to, all of the following:



(a) Free of charge.

(b) Accessible without requiring an individual to register or establish

a user account or password.

(c) Accessible without requiring an individual to provide personal

identifying information.
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ELECTRONIC ACCESS TO COURTS 

 

House Bill 4164 (H-2) as adopted on the House floor 

Sponsor:  Rep. Ryan Berman 

Committee:  Oversight 

Complete to 4-28-21 

 

SUMMARY:  
 
House Bill 4164 would amend Chapter 19A (Electronic Access to Courts) of the Revised 
Judicature Act to do all of the following: 

• Require a court to allow the public to access, through a website, the register of 
documents and digital images of documents filed in that court. 

• Require certain courts to accept documents filed by email. 
• Revise some provisions to specifically include municipal courts.  

 
Chapter 19A provides for the creation and maintenance of a statewide electronic filing 
system by which documents can be filed online in addition to or instead of being filed in 
person at a courthouse. State courts may apply to the Supreme Court for access to and use 
of the electronic filing system. If the Supreme Court accepts a court, the State Court 
Administrative Office (SCAO) is required to use money from the Judicial Electronic Filing 
Fund to pay the costs of technological improvements necessary for that court to operate 
electronic filing. (The Judicial Electronic Filing Fund receives an electronic filing system 
fee collected, in addition to the fee for filing the civil action, when a civil action is 
commenced.) Nothing in Chapter 19A may be construed to require a person to file a 
document electronically, and a court or court funding unit may not require or allow a person 
to file a document electronically except as directed by the Supreme Court. 
 
Access to register of actions and document images 
The bill would add a new section to require, by January 1, 2023, and except as otherwise 
prohibited by law, a court to make available to the public, through a website, the register 
of actions and a digital image of all documents filed in any case in that court. The new 
section would not apply to a court document filed before January 1, 2023, unless the court 
has previously digitized documents. 
 
The website, register, and digital images would have to be accessible without charge, 
without having to register or set up a user account or password, and without having to 
submit personal identifying information. 
 
Nonauthorized courts 
Under the act, a court may apply to the Supreme Court for access to and use of the 
electronic filing system. The bill would require a court that is not an authorized court to 
accept the filing of documents through email. 
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Municipal courts 
Four cities in Michigan operate a municipal court, which has limited powers, instead of a 
district court. However, unlike the other courts of the state, municipal courts are not now 
referenced in Chapter 19A. The bill would revise the definitions of the following terms: 
 

Clerk, to include a municipal court clerk. 
  
Court funding unit, to include, for a municipal court, the city in which the 
municipal court is located. 
 
Electronic filing system, to include a municipal court in the list of courts for which 
documents may be filed electronically through the system.  

 
[Note: Among other things, section 1986 of the act specifies the amount a clerk may collect 
as an electronic filing system fee when a civil action is commenced. In its current form, the 
bill does not amend this section to provide a fee specific to municipal courts.] 
 
MCL 600.1985 and 600.1991 and proposed MCL 600.1991a 
 

BRIEF DISCUSSION:  
 
Currently, although attorneys may file court documents electronically in state courts, 
access to digital court documents by attorneys and the public is not universally available 
across the state. By contrast, many federal court documents can be accessed electronically 
by anyone, for a nominal fee, through the Public Access to Court Electronic Records 
(PACER) system. Although attorneys and members of the public may search Michigan 
court documents in person at a court, the ongoing COVID-19 pandemic, which has seen 
closures of state offices or restrictions on access, as well as hesitancy by some to be in an 
indoor setting to obtain documents, underscores the importance of the state to provide a 
service similar to the PACER system. 
 
In a separate matter, some courts allow court documents to be filed by fax, but do not accept 
documents filed via email. As fax machines are quickly becoming extinct, and almost any 
business can be conducted over the internet, some feel that a court that is not currently part 
of the statewide e-filing system but accepts filings by fax should be required to also accept 
filings sent by email. 
 
House Bill 4164 would address both of the issues described above. However, several 
concerns have been raised in opposition. Of primary concern is that full implementation of 
the statewide electronic filing system (MiFILE) is still several years out and is unlikely to 
be completed before the January 1, 2023, date required under the bill. Since 2017, five pilot 
courts and three model courts have transitioned to MiFILE and been testing MiFILE 2.0. 
It is expected that a series of probate courts will go online by the end of 2021. Cost and 
time challenges are due to the need to transition a multitude of software programs and case 
management programs used by the many district, circuit, and probate courts with each other 
and the state appellate and supreme court into a single, modern, electronic case 
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management system that is flexible and easily updated. According to information provided 
by SCAO, if additional funding of $1.5 million annually were appropriated, with an 
additional $3.2 million to further accelerate completion of the project, approximately 90% 
of the state courts could be on the MiFILE system by about 2025 (rather than about 2027 
without the additional funding). However, making legislative changes that could require 
additional software changes when the MiFILE system is still in process of being 
implemented could impede the statewide rollout of the e-filing system. 
 
As to requiring courts to accept filings by email, this could increase costs to counties by 
requiring additional staff time for county clerk offices to first print email documents and 
then file them in a digital format compatible with that court’s system. According to 
testimony offered by the Michigan Association of Counties and the Michigan Association 
of County Clerks, this would create new burdens, in addition to software and maintenance 
costs to create a new, secure online presence, and unless money were appropriated to 
counties to cover the implementation of the requirement, the bill would result in an 
unfunded mandate on counties at a time when many county budgets are already strained. 
 

FISCAL IMPACT:  
 
House Bill 4164 would have an indeterminate fiscal impact on local units of 
government. According to SCAO, the costs associated with local trial courts providing 
online access to the register of actions and digital images of all documents filed in courts 
are not known at this time.  
 

POSITIONS:  
 
The following entities indicated opposition to the bill (3-11-21): 

• State Court Administrative Office (SCAO) 
• Michigan Municipal League 
• Michigan Association of Counties 
• Michigan Association of County Clerks 

 
 

 
 
 
 
 
 
 
 
 Legislative Analyst: Susan Stutzky 
 Fiscal Analyst: Robin Risko 
 
■ This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their 
deliberations, and does not constitute an official statement of legislative intent. 





   
 

Feb. 11, 2021 

 

Rep. Steven Johnson 
Chair 
House Oversight Committee 
124 N. Capitol Ave. 
Lansing, MI 48933 

Dear Chair Johnson and members of the House Oversight Committee,  

The Michigan Association of Counties (MAC) and the Michigan Association of County Clerks (MACC) 
oppose House Bill 4164, which would require all courts to accept electronic mailed filings. It would also 
require courts to provide free access for attorneys to all court documents of any case in that court.  

As a general principle, MAC and MACC oppose unfunded mandates, which would be created under HB 
4164. County general funds are the primary funding source for Michigan courts, and records are overseen 
by our elected County Clerks. The additional staff time our clerk’s offices would encounter to print 
emailed documents and file them in a digital format would create new burdens, not to mention any 
software and maintenance costs to create a new, secure online presence. Software and maintenance fees 
are not cheap for governments to maintain their current systems, so additional state requirements will 
cause further financial stress on already strained county budgets.  

Most importantly, Michigan courts are working through implementation of the MiFile system led by the 
State Court Administrative Office. MAC and MACC would caution the Legislature against any additional 
changes while the courts are in the middle of this current technological transition.  

MAC and MACC appreciate the intent of this legislation and the greater goal of accessibility to our local 
courts, and counties are currently striving for digitization and electronic access of records. However, at 
this time, this legislation may impede the current e-filing rollout happening across the state.  

As always, please feel free to contact our association representatives with any questions you may have 
about our opposition or concerns outlined here.   

Sincerely,  

       

Meghann Keit-Corrion      Sharon Tyler, Berrien County Clerk 
Governmental Affairs Associate     President 
Michigan Association of Counties    Michigan Association of County Clerks 

 

cc: Rep. Ryan Berman 







 

HOUSE BILL NO. 5806
May 20, 2020, Introduced by Reps. Berman and Warren and referred to the Committee on Judiciary.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

by amending sections 1985 and 1991 (MCL 600.1985 and 600.1991), section 1985 as added by 2015 PA

230 and section 1991 as added by 2015 PA 233, and by adding section 1991a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1985. As used in this chapter:

(a) "Authorized court" means a court accepted by the state court administrative office

under section 1991 for access to the electronic filing system.

(b) "Automated payment" means an electronic payment method authorized by the state court

administrative office at the direction of the supreme court, including, but not limited to,

payments made with credit and debit cards.

(c) "Civil action" means an action that is not a criminal case, a civil infraction action,

a proceeding commenced in the probate court under section 3982 of the estates and protected

individuals code, 1988 1998 PA 386, MCL 700.3982, or a proceeding involving a juvenile under

chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.1 to 712A.32.

(d) "Clerk" means the clerk of the court referenced in the rules of the supreme court and

includes the clerk of the supreme court, chief clerk of the court of appeals, county clerk,

probate register, district court clerk, municipal court clerk, or clerk of the court of claims

where the civil action is commenced, as applicable.

(e) "Court funding unit" means 1 of the following, as applicable:

(i) For circuit or probate court, the county.

(ii) For district court, the district funding unit as that term is defined in section 8104.

(iii) For the supreme court, court of appeals, or court of claims, the state.

(iv) For municipal court, the city in which the municipal court is located.

(f) "Electronic filing system" means a system authorized after the effective date of the

amendatory act that added this chapter January 1, 2016 by the supreme court for the electronic

filing of documents using a portal contracted for by the state court administrative office for

the filing of documents in the supreme court, court of appeals, circuit court, probate court,

district court, municipal court, and court of claims.

(g) "Electronic filing system fee" means the fee described in section 1986.

(h) "Party" means the person or entity commencing a civil action.

(i) "Qualified vendor" means a private vendor selected by the state court administrative

office by a competitive bidding process to effectuate the purpose of section 1991(3).

Sec. 1991. (1) A court may apply to the supreme court for access to and use of the

electronic filing system.

(2) If the supreme court accepts a court under subsection (1), the state court

administrative office shall use money from the judicial electronic filing fund established under

section 176 to pay the costs of technological improvements necessary for that court to operate

electronic filing.
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(3) The supreme court may select a qualified vendor for the electronic filing system.

(4) A court that is not an authorized court must accept the filing of documents through

electronic mail if the court accepts the filing of documents through facsimile.

Sec. 1991a. Except as otherwise prohibited by law, a court must allow an attorney to

access, through a website, the register of actions and a digital image of all documents filed in

any case in that court. A court or a court funding unit must not charge a fee for access to the

website under this section.

Firefox
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Position Adopted: June 30, 2020  1 
 

ACCESS TO JUSTICE POLICY COMMITTEE 

 
Public Policy Position 

HB 5806 
 

Support with Amendments 
 
Explanation 
The committee voted to support HB 5806 with amendments. The committee recommends amending 
Sec. 1991a to grant pro se litigants the same rights as attorneys to access “through a court’s webite, 
the register of actions and a digital images of all documents filed in any case in that court” on a fee-
free basis.  
 
Making a court’s digitized documents available without a fee to both attorney and pro se litigants and 
allowing for expanded e-filings generally, would increase access to justice. 
 
Position Vote: 
Voted for position: 16 
Voted against position: 0 
Abstained from vote: 1 
Did not vote (due to absence): 10 
 
Keller Permissibility: 
The committee agreed that the legislation is Keller permissible because it improves the function of the 
courst and improves the quality of legal services.   
 
Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 

Material from HB 5806 (2019-2020 Legislative Session)
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Position Adopted: June 25, 2020  1 
 

CIVIL PROCEDURE & COURTS COMMITTEE 

 
Public Policy Position 

HB 5806 
 

Support & Oppose  
 
Explanation 
The committee supports the proposed amendments to MCL 600.1991(4) Subsection 4 as written but 
opposes MCL 600.1991a because it micromanages the court’s administration of its own records and 
would impose significant financial costs. 
 
Position Vote: 
Voted For position: 20 
Voted against position: 1 
Abstained from vote: 0 
Did not vote (due to absence): 6 
 
Keller Permissibility: 
The legislation is Keller permissible in affecting the functioning of the courts. 
 
Contact Person: Randy J. Wallace 
Email: rwallace@olsmanlaw.com 
 

Material from HB 5806 (2019-2020 Legislative Session)

mailto:rwallace@olsmanlaw.com


                         
 

 
Position Adopted: June 26, 2020  1 
 

CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE 

  
Public Policy Position 

HB 5806 
 

Oppose 
 

Explanation 
The committee voted oppose HB 5806. While supportive of the spirit of the bill, the committee 
opposes the use of the legislative process to govern the way courts administer electronic filings and 
document access. The committee instead recommends that such issues are more appropriately 
addressed through court rule amendment(s).  
 
Position Vote: 
Voted For position: 14 
Voted against position: 4 
Abstained from vote: 0 
Did not vote (absent): 3 
 
Keller Permissibility: 
The legislation is Keller permissible in that it affects the functioning of the courts.  
 
Contact Persons:  
Mark A. Holsomback mahols@kalcounty.com 
Sofia V. Nelson snelson@sado.org 
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Position Adopted: July 10, 2020 1 

APPELLATE PRACTICE SECTION 

Public Policy Position 
HB 5806 

Support with Recommended Amendments 

Explanation 
The State Bar of Michigan Appellate Practice Section Council supports HB 5806 in principle 
because it recognizes the importance of providing electronic access to court records. 

The Council does, however, have two concerns. First, it will take considerable resources for courts 
to implement the necessary electronic document management systems that will be required to 
provide access to court documents. We are hopeful that the Legislature will provide appropriate 
funding should the measure pass. 

Second, there are privacy issues that need to be considered. Court filings may contain personal 
identifying information or sensitive facts or allegations that are not appropriate for widespread 
public dissemination. These special considerations may justify exceptions or special protections in 
appropriate cases or case types. 

While we are hopeful that the Legislature will take these concerns into consideration, we support in 
principle the goals of greater public access to the courts and a more transparent judicial process. 

Position Vote: 
Voted for position: 21 
Voted against position: 0 
Abstained from vote: 0 
Did not vote (absent): 3 

Keller Permissibility: 
The improvement of the functioning of the courts 

Contact Person: Bradley R. Hall 
Email: bhall@sado.org 

Material from HB 5806 (2019-2020 Legislative Session)
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Position Adopted: June 6, 2020 1 

FAMILY LAW SECTION 

Public Policy Position 
HB 5806 

Support 

Explanation: 
The Family Law Section believes that allowing attorneys free on-line access to register of actions and 
digital images of filings will be of great help to attorney and promote access to justice for clients. 

Position Vote: 
Voted for position: 20 
Voted against position: 0 
Abstained from vote: 0 
Did not vote (absent): 1 

Keller Permissibility: 
The improvement of the functioning of the courts 
The availability of legal services to society 
Allowing free on-line access of court filings to attorneys will increase the ability of attorneys to assist 
client, particularly in the instance of time-sensitive matters. 

Contact Person: James Chryssikos 
Email: jwc@chryssikoslaw.com 

Material from HB 5806 (2019-2020 Legislative Session)
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To:  Members of the Public Policy Committee 
Board of Commissioners 

 
From:     Governmental Relations Staff 
 
Date:  June 4, 2021 
 
Re:   HB 4195 – Public Disclosure of Divorce Filings 
 
 
Background 
HB 4195 is a reintroduction of HB 5296 from the 2019-2020 Legislative Session. At the April 24, 2020 
meeting, the Board of Commissioners voted to support HB 5296 with an amendment that the word 
“public” be clarified to mean “non-party.” With the introduction of HB 4195, the Family Law Section 
submitted a new position on the bill (different than the position that the Section submitted on HB 
5296), and has requested that the Board either reconsider the State Bar’s position or permit the Section 
to advocate its position. 
 
HB 4195 would delay making complaints for divorce publicly available until the defendant has been 
served or otherwise notified of the complaint. Currently, when a person files for divorce, the complaint 
is immediately available to the public, including online for those courts that have implemented 
electronic filing. This practice allows attorneys to review the list of publicly posted divorce complaints 
and contact defendants and offer to provide legal services before defendants are even aware that their 
spouse has filed for divorce, a marketing practice sometimes colloquially described as trolling.  
 
This attorney contact can potentially create vulnerabilities for the plaintiff, particularly if that party is 
a survivor of domestic abuse. The Michigan Poverty Law Program stated in a January 21, 2020 letter 
to the House Families, Children & Seniors Committee that “the time when a survivor leaves the 
abuser, including filing a divorce complaint which signals the end of the relationship, can be a 
dangerous time.” HB 4195 amends MCL 552.1-552.45 by adding Section 6a to prohibit a complaint 
for divorce filed with the court from being made available to the public until the proof of service has 
been filed with the court.   
 
In 2010, the Representative Assembly (RA) considered similar issues to those presented by HB 5296. 
From 2008-2010, the Family Law Section Council was deeply involved in efforts to address and limit 
the practice of attorneys making unsolicited offers of legal services to potential family law clients. The 
Council’s efforts culminated in a resolution to the RA that presented two options for curtailing 
attorney trolling in divorce cases: (1) a change to the Michigan Rules of Professional Conduct (MRPC) 
or (2) a change to the Michigan Court Rules (MCR). The specific language of their proposal read as 
follows:  

 



 
HB 4195 
Page 2 

In any matter involving a family law case in a Michigan Trial Court, a lawyer may not 
initiate contact or solicit a party for the purposes of establishing a client-lawyer 
relationship, where the party and lawyer had no pre-existing relationship, until the first 
to occur of the following: service of process upon the party or fourteen (14) days has 
expired from the date of filing of the particular case. 
 

The RA passed the resolution on March 27, 2010. The Michigan Supreme Court ultimately declined 
to adopt the RA’s recommendations. Importantly, the Family Law Section’s proposal addressed the 
conduct through regulation of attorney conduct, whereas HB 5296 addresses the conduct through 
statutory regulation of court processes.  
 
Keller Considerations 
At the April 24, 2020 meeting, the Board of Commissioners found the identical, previous version of 
this bill to be Keller-permissible because it affects access to legal services. 
 
From the Keller memo on HB 5296 in April 2020: 
 

Although the bill would modify the operational functions of the court, this change does 
not appear to either improve or diminish the functioning of the courts. The bill may, 
however, impact the availability of legal services to society, as survivors of domestic 
violence may feel more comfortable filing for divorce, knowing that they have control 
over when to serve the defendant and that he or she will not receive early notice of the 
action by an attorney soliciting business. Alternatively, it could be (and has been) argued 
that the type of trolling addressed by the bill expands consumer knowledge of and access 
to lawyer resources. 

 
Unlike the proposal approved by the RA, HB 5296 did not regulate attorney behavior, 
rather defines court process with no impact on the function of the court.  

 
Keller Quick Guide 

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER: 
 Regulation of Legal Profession Improvement in Quality of Legal Services 

   

A
s  interpreted  

by A
O

 2004-1 
 • Regulation and discipline of attorneys • Improvement in functioning of the courts 

• Ethics  Availability of legal services to society 
• Lawyer competency  
• Integrity of the Legal Profession  
• Regulation of attorney trust accounts  

 
Staff Recommendation 
The Board of Commissioners has previously found this bill to be Keller-permissible because it would 
affect access to legal services. 
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February 10, 2021, Introduced by Rep. Hornberger and referred to the Committee on Judiciary.

A bill to amend 1846 RS 84, entitled
"Of divorce,"

(MCL 552.1 to 552.45) by adding section 6a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 6a. Beginning January 1, 2022, a complaint for divorce filed with the court

shall not be made available to the public until the proof of service has been filed

with the court.



                         
 

Position Adopted: April 10, 2021  1 

FAMILY LAW SECTION 

 
 

Public Policy Position 
HB 4195 

 

Support with Recommended Amendments 
 
Explanation 
A bill that would make a Complaint for Divorce non-public until a proof of service is filed with the 
court. There was concern about making the filing of the proof of service the sole triggering event for 
the documents to become available, as some Plaintiffs may choose to delay filing the proof of service 
for strategic purposes.  Purposefully delaying filing the proof of service could be done for financial 
reasons (e.g., one spouse moving money while the other spouse is unaware of the filing). Also, there 
could be unintended consequences whereas the Plaintiff may fail to file a proof of service where the 
Defendant files an Answer to Complaint right away, resulting in the documents being unavailable to 
the public indefinitely.  Moreover, in pro se Plaintiffs may be unaware of the requirement to file a 
proof of service, again, resulting in the documents remaining non-public indefinitely.  The addition of 
a 42-day trigger to make the documents public would serve as a safety net to avoid the many 
unanticipated consequences of failure by the Plaintiff to file the proof of service.   

Recommended amendments to HB 4195:  

a. The bill should apply to more than just divorce but all family court filings under 
MCR 3.200 et seq. 

b. The law should require a suppression of all “case initiating documents”, as 
opposed to the current language limiting the suppression to the Complaint for 
Divorce. 

c. The suppression shall continue for 42 days or until a Proof of Service is filed 
with the court, whichever is earlier. 

 
Position Vote: 
Voted for position: 18 
Voted against position: 1 
Abstained from vote: 1 
Did not vote (absent): 1 
 
Contact Person: James W. Chryssikos 
Email: jwc@chryssikoslaw.com 
 
 

mailto:jwc@chryssikoslaw.com


Position Adopted: February 25, 2020 1 

ACCESS TO JUSTICE POLICY COMMITTEE 

Public Policy Position 
HB 5296 

Support with Amendment 

Explanation 
The committee voted to support the bill with an amendment. The bill would be beneficial to domestic 
violence survivors filing divorce cases because it would provide survivors with a period of time to 
safety-plan before the defendant is served and learns about the action. The bill’s requirement that the 
complaint is not available “until the proof of service is filed with court” prevents a defendant from 
learning about the case from an attorney who reviews the court website or files and contacts the 
defendant before the defendant is served with the pleadings. 

However, the committee recommends the bill be amended to clarify that the term “the public” means 
anyone who is not party to the action, including attorneys who are not on record as representing a 
party to the action.  

Position Vote: 
Voted for position: 19 
Voted against position: 0 
Abstained from vote: 1 
Did not vote (due to absence): 7 

Keller Permissibility: 
The committee agreed that the bill is Keller-permissible because it addresses the improvement of the 
functioning of the court by limiting public access to divorce pleadings that may contain personal 
information about individuals and children. 

Contact Persons:  
Lorray S.C. Brown  lorrayb@mplp.org 
Valerie R. Newman  vnewman@waynecounty.com 

Material from HB 5296 (2019-2020 Legislative Session)

mailto:lorrayb@mplp.org
mailto:vnewman@waynecounty.com


                         
 

Position Adopted: February 18, 2020  1 

FAMILY LAW SECTION 

 
 

Public Policy Position 
HB 5296 

 

Support with Recommended Amendments 
 
Explanation 
The Family Law Section supports the concept of the bill, but has concerns about the approach taken 
in the bill. Council would support this bill, or an alternative bill, stating as follows:  
 

LIMITS ON ATTORNEY SOLICITATION IN FAMILY LAW MATTERS 
REQUESTING EX-PARTE RELIEF 
 
A lawyer shall not directly or indirectly, individually or by their agent or anyone working on 
their behalf, solicit a person with whom the lawyer has no family or prior professional 
relationship, who is named as a Defendant and/or Respondent in a family law matter with a 
circuit court case code of DC (Custody), DM (Divorce, with minor children), DO (Divorce, 
no children), DP (Paternity), DS (Other Support), or DZ (Other Domestic Relations 
Matters), or PP (Personal Protection Matter) seeking to provide a service to the Defendant 
and/or Respondent for a fee or other remuneration where the Complaint or Petition filed in 
that matter seeks ExParte Relief, unless and until 21 days have elapsed from the filing of 
such case, or after service of the Complaint or Petition seeking Ex-Parte Relief in such case, 
whichever is less. Term “solicit” does not include letters addressed or advertising distributed 
by a lawyer generally to persons not known to need legal services of the kind provided by 
the lawyer in a particular matter, but are so situated that they might in general find such 
services useful. 

 
The Section believes that plaintiffs in divorce and domestic cases often have a need to enter Ex Parte 
Orders for various reasons, including but not limited to, domestic violence, financial abuse, and other 
forms of conduct the plaintiff seeks to be prohibited through an ex parte order. By allowing 
unregulated solicitation of legal services to defendants, thus alerting them to the legal action before 
service of process and before an ex parte order may be granted, the solicitation can have the effect of 
causing the very conduct plaintiff sought to deter by the proposed ex parte order. By requiring 
attorneys soliciting their services to wait 21 days where an ex parte order has been requested before 
contacting defendant, this would allow time for plaintiff to obtain ex parte orders and provide plaintiff 
the protection they need, while still allowing defendant his/her due process, and without curbing the 
attorney's commercial free speech. 
 
Position Vote: 
Voted For position: 18 
Voted against position: 0 
Abstained from vote: 0 
Did not vote (absent): 3 
 

Material from HB 5296 (2019-2020 Legislative Session)



                         
 

Position Adopted: February 18, 2020  2 

FAMILY LAW SECTION 

Contact Person: James Chryssikos 
Email: jwc@chryssikoslaw.com 
 
 

Material from HB 5296 (2019-2020 Legislative Session)

mailto:jwc@chryssikoslaw.com
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To:  Members of the Public Policy Committee 
Board of Commissioners 

 
From:     Governmental Relations Staff 
 
Date:  June 9, 2021 
 
Re:   SB 408 – Relief from Judgement Process 
 
 
Background 
SB 408 would amend the Revised Judicature Act to allow a party to seek relief from a circuit court 
judgment entered in a civil action based on a jury verdict on certain grounds, including newly 
discovered evidence, or fraud or misconduct of an adverse party. An opposing party would be able to 
file an appeal of right to the Michigan Court of Appeals within 42 days before the date the circuit 
court had ordered a new trial to start. Additionally, the bill would require the Court of Appeals to take 
appropriate steps towards ensuring a timely processing of an appeal of right. The bill would not apply 
to review of verdicts in actions alleging personal injury or medical malpractice. 
 
Keller Considerations 
The Civil Procedure & Courts Committee found the procedural aspects of SB 408 to be Keller-
permissible because they affect the functioning of the courts (court procedures) and the availability of 
legal services (appeals of right) to a certain subset of cases. Committee members, however, questioned 
the Keller-permissibility of challenging the Legislature’s substantive right to define cases that may be 
appealed by right because, contrary to the Negligence Law Section’s position, the Michigan Court 
Rules do contemplate the Legislature defining cases that may be appealed by right. MCR 7.203(A)(2) 
provides that the Legislature does have authority to define appeals by right, by defining the Court of 
Appeals’ jurisdiction of an appeal of right to include “[a] judgment or order of a court or tribunal from 
which appeal of right to the Court of Appeals has been established by law or by court rule.” (Emphasis 
added.) Therefore, both the Court and the Legislature have authority to define cases that may be 
appealed by right and some Committee members believed that questioning the substantive authority 
of the Legislature to define appeals by right would be outside the bounds of Keller.   
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Keller Quick Guide 

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER: 
 Regulation of Legal Profession Improvement in Quality of Legal Services 

   

A
s  interpreted  

by A
O

 2004-1 
 • Regulation and discipline of attorneys  Improvement in functioning of the courts 

• Ethics  Availability of legal services to society 
• Lawyer competency  
• Integrity of the Legal Profession  
• Regulation of attorney trust accounts  

 
Staff Recommendation 
The bill satisfies the requirements of Keller and may be considered on its merit to the extent that the 
position does not challenge the Legislature’s substantive right to challenge cases that may be appealed 
by right.  
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May 04, 2021, Introduced by Senators VICTORY and RUNESTAD and referred to the Committee 
on Judiciary and Public Safety.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

(MCL 600.101 to 600.9947) by adding section 309a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 309a. (1) The legislature finds both of the following:

(a) The right to trial by jury, as preserved by the state constitution of 1963,

is sacrosanct and the decisions of juries should not be lightly discarded.

(b) It is the public policy of this state that litigants be afforded the

highest possible degree of certainty that jury verdicts will be respected and

enforced.

(c) This section is intended to be remedial.

(2) This section applies only if a party seeks relief from a circuit court

judgment entered in a civil action based on a jury verdict on any of the following

grounds:

(a) Mistake, inadvertence, surprise, or excusable neglect.

(b) Newly discovered evidence.

(c) Fraud, misrepresentation, or other misconduct of an adverse party.

(d) That the judgment is void.

(e) Another reason that the party believes justifies relief from the operation

of the judgment.

(3) If a circuit court order grants relief to a party as described under

subsection (2), an opposing party may file an appeal of right from that order to the

court of appeals. Action in the circuit court must be stayed while the matter is on

appeal. An opposing party may file an appeal of right under this subsection not later



than 42 days before the date the circuit court has ordered a new trial to start.

(4) In an appeal of right to the court of appeals under subsection (3), the

court shall take appropriate steps toward ensuring, consistent with the appellate

court rules, a timely processing of the appeal.

(5) This section does not apply to an action to which section 6098 applies.
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RELIEF FROM JUDGMENT; APPEAL OF RIGHT S.B. 408: 
 SUMMARY OF BILL 
 REPORTED FROM COMMITTEE 
 
 
 
 
 
 
 
 
 
Senate Bill 408 (as reported without amendment)  
Sponsor:  Senator Roger Victory 
Committee:  Judiciary and Public Safety 
 
CONTENT 
 
The bill would amend the Revised Judicature Act to do the following:  
 
-- Allow a party to seek relief from a circuit court judgment entered in a civil action based 

on a jury verdict on certain grounds, including newly discovered evidence, or fraud or 
misconduct of an adverse party.  

-- Allow an opposing party to file an appeal of right to the Michigan Court of Appeals if a 
circuit court order granted relief.  

-- Require an opposing party to file an appeal of right within 42 days before the date the 
circuit court had ordered a new trial to start.  

-- Require the Court of Appeals to take appropriate steps towards ensuring a timely 
processing of an appeal of right.  

-- Specify that the bill would not apply to review of verdicts in actions alleging personal injury 
or medical malpractice.  

 
Proposed MCL 600.309a Legislative Analyst:  Stephen Jackson 
 
FISCAL IMPACT 
 
The bill could have a negative fiscal impact on the State and local circuit courts.  
 
The bill would add an additional appellate procedure to circuit court civil litigation in which a 
jury trial renders a verdict. According to the 2019 Court Caseload Report issued by the State 
Court Administrative Office, there were 215 civil jury verdicts in circuit courts statewide for 
that calendar year (39 of these were medical malpractice jury verdicts, which would be 
exempted in the bill's language). As such, the bill could allow for roughly 200 additional post-
judgment requests for relief from jury verdicts annually. It is unknown what type of process 
would be used to grant or deny a request for relief from a civil judgment in circuit court but, 
assuming it would be through post-judgment motion, this could add additional court costs to 
circuit courts statewide.  
 
It also should be noted that for circuit court civil matters, the Michigan Court Rules (MCR) 
allow for motions for new trials and provide an existing framework and set of procedures to 
accommodate those motions. For civil trials, MCR 2.611 permits any party to move for a new 
trial, or to amend a judgment, within 21 days after the entry of a judgment under a variety 
of circumstances, including new evidence, jury misconduct, error of law or fact, and other 
reasons. A sitting judge also may order a new trial on his or her own initiative if he or she 
feels it is warranted. 
 
Date Completed:  5-17-21 Fiscal Analyst:  Michael Siracuse 
 

http://www.senate.michigan.gov/sfa
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CIVIL PROCEDURE & COURTS COMMITTEE 

 
Public Policy Position 

SB 408 
 

Oppose 
  
Explanation 
While MCR 7.203(A)(2) indicates that the Legislature has authority to define appeals by right, the 
procedural aspects of the legislation violate the Court’s Article VI authority.  

The legislation fails to address as fundamental problem in need of fixing. First, parties whose jury 
verdicts are reversed by the circuit judge already have adequate safeguards available, including 
application for leave to appeal or an emergency interlocutory appeal to help ensure that there is no 
deprivation of justice. To the extent that the legislation is addressing a real problem, the problem is 
not significant, given that so few jury trials take place in Michigan state courts, we do not have data 
on the number of jury trials reverse by the circuit judge, and we do not have data on the number of 
those case that are denied leave to appeal or other appropriate remedies by the Court of Appeals. 

Further, the legislation distinguishes appeal rights among cases without providing a rationale for this 
distinction. 

 
Position Vote: 
Voted For position: 20 
Voted against position: 0  
Abstained from vote: 0 
Did not vote (absence): 14 
 
Keller Explanation: 
The legislation affects the functioning of the courts and the availability of legal services (appeals by 
right) to a certain subset of cases. 
 
Contact Person: Randy J. Wallace 
Email: rwallace@olsmanlaw.com 
 
 
 

 

 

 

  

mailto:rwallace@olsmanlaw.com
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NEGLIGENCE LAW SECTION 

 
 

Public Policy Position 
SB 408 

 

Oppose 
 
Explanation 
As Chairperson of the Negligence Law Section for the SBM, I am writing on behalf of the Section to 
voice our opposition to SB 408 introduced by Senator Roger Victory. SB 408 allows a party to seek 
relief from a circuit court judgment entered in a civil action based on a jury verdict, provides for an 
immediate appeal as of right from the order granting relief from judgment, and also mandating a stay 
of proceedings during the appellate process.  
 
Currently, Michigan Court Rule 2.612C sets forth the grounds a party must show to obtain relief from 
a judgment in a civil action. The grounds for setting aside a circuit court judgment in SB 408 are 
essentially identical to those contained in MCR 2.612(C).  
 
Our opposition to SB 408 is not due to a disagreement with the policies of the bill. Indeed, there is a 
good argument that when a jury verdict is set aside, the opposing party should have the right to seek 
an immediate appeal and have the new trial put on hold until the appellate system sorts out whether 
the jury verdict should have been set aside in the first place. 
 
Instead, our opposition is based on the fact that adoption of SB 408 would create a conflict with the 
Michigan Court Rules. Under the Court Rules, if a jury verdict is set aside under MCR 2.612(C), the 
opposing party has to seek permission to appeal and the Court of Appeals has discretion to hear the 
appeal or deny the appeal. The Court Rules also do not provide for an automatic stay while the 
application seeking permission to appeal is pending. 
 
If SB 408 is passed into law, a litigant involved in a case where the jury verdict has been set aside 
would be confronted with a statute that says an appeal as of right can be filed and a court rule that 
says an appeal as of right cannot be filed. The litigant would also have a statute that says the trial 
proceedings are stayed and a court rule that says the new trial can go forward immediately. While the 
traditional rule is that the Court Rules trump a statute on matters of procedure, it will take litigants, 
the trial court and the Court of Appeals years to firmly decide whether SB 408 prevails over the Court 
Rules. 
  
This will create uncertainty and an inefficient use of resources for the judiciary and the litigants. For 
this reason, the Section is unable to support SB 408. 
 
Position Vote: 
Voted for position: 14 
Voted against position: 0 
Abstained from vote: 0 
Did not vote (absent): 0 
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NEGLIGENCE LAW SECTION 

 
Contact Person: Thomas R. Behm 
Email: trbehm@gmnp.com 
 
 

mailto:trbehm@gmnp.com
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