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The courts chime in—
the price of passivity

There is no shortage of case opinions la-
menting the problems that flow from writing
in the passive voice and failing to explicitly
identify the actor. For example, in one recent
case, a group of disgruntled investors alleged
that they “were falsely told” that sports celeb-
rities were substantial investors in a business
venture.! The court observed that this allega-
tion was stated in “the passive voice..., failing
to identify exactly who made the alleged mis-
representations.”? Because of this and other
flaws, the court affirmed dismissal of the in-
vestors’ fraud claim, concluding that they
failed to plead it with sufficient particularity.3

Another court found fatal deficiencies in
a RICO complaint’s mail- and wire-fraud al-
legations, which stated that a disputed in-
fomercial “was transmitted by electronic
means...in violation of” the federal mail-
fraud statute.4 The court noted that this alle-
gation was “stated in the passive voice” and
that “[n]o particular defendant [was] said to
have committed this alleged crime.”> The
plaindffs’ failure to explicitly attribute wrong-
ful acts to certain defendants “doom/[ed] the
complaint as to those defendants.”6

In yet another recent case, a recalcitrant
buyer claimed that the signed mortgage doc-
uments it was required to give the seller
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“were forwarded” to the seller’s attorneys.”
The court minced no words in criticizing the
buyers coy use of the passive voice to make
this claim in a way that failed to identify who
supposedly forwarded those documents:

The assertion by [the buyers] then-attorney
that two counterparts of the Mortgage Exten-
sion Agreement “were forwarded” to [the sell-
er’] attorneys did not sustain their burden of
establishing that they did not default. This
attorneys use of the passive voice, a gram-
matical device that conceals as much as it re-
veals, betrays an unwillingness to identify
who actually “forwarded” the Mortgage Ex-

tension Agreement.8

Other cases have been undermined by
material evidence or court orders that were
written in the passive voice and failed to iden-
tify the actor. For example, the Seventh Cir-
cuit questioned the sufficiency of evidence
supporting a prisoner’s conviction for pos-
sessing a sharpened weapon where the prison
guard’s report was “written largely in passive
voice and never identifie[d] which inmates
either received the razors or returned the ra-
zors without blades.” Likewise, a juvenile
court’s written findings of fact were not an
adequate basis for terminating parental rights
when “the juvenile courts use of the passive
voice obscure[d] its conclusion regarding the
identity of the abuser or abusers.”10

Legislators can also give courts fits when
they lapse into the passive voice and omit the
actor. The United States Supreme Court has
observed that “[w]hen Congress writes a stat-
ute in the passive voice, it often fails to indi-
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cate who must take a required action. This
silence can make the meaning of a statute
somewhat difficult to ascertain.”!l State leg-
islators, too, have forced courts to engage in
time-consuming and imprecise statutory con-
struction that could have been avoided had
the drafters written in the active voice and
identified the actor.12

Ancillary benefits

Once you edit your passive-voice sen-
tences into the active voice, you'll start to no-
tice a number of ancillary benefits that your
reader will appreciate. Active-voice sentences
tend to be shorter. It usually takes extra words
to write in the passive voice. And good, strong
verbs are lost:

Passive: The argument was made by the
hotel’s attorneys that the Commerce Clause
could not be extended so far.

Active: The hotels attorneys argued that the
Commerce Clause could not be extended
so far.

Notice how writing in the active voice
naturally fosters using strong verbs instead of
wordy derivative nouns. “Argued” is much
better than “the argument was made by.”
Your reader will prefer this five-for-one trade
every time.

Exceptions

Like any general rule, there are exceptions
to the active-voice preference.

If you don't know who the actor is, then
you might leave a sentence in the passive voice:

Notice how writing in the active voice naturally

fosters using strong verbs instead of wordy derivative
nouns. “Argued” is much better than “the argument
was made by.” Your reader will prefer this five-for-one

trade every fime.



The building was vandalized late last night.
[Assume that the writer didn’t know who
the vandal was.]

Likewise, you might leave a sentence in
the passive voice with an implicit actor if your
reader doesn't care who the actor was. For in-
stance, if your reader won't care who served
Mr. Smith, then this will work just fine:

Mr. Smith was served on March 12, 2004.

Another common exception: when you
start a sentence with “old” information from
the previous sentence to make a strong logi-
cal link between the two, the passive voice is
sometimes necessary:

The agency adopted a regulation containing
a number of new procedures. But those
procedures were ignored by some officers.

In that example, the first sentence is active,
the second passive.

Finally, some practitioners intentionally
use the passive voice to acknowledge a dam-
aging fact but downplay it a bit. Suppose you
represented a buyer that didnt pay for goods
on time, and there was no dispute about
that. Youd have to acknowledge that fact to
maintain your credibility, but you might
want to soften it a bit. With the active voice,
it would sound a bit harsh:

Active: ABC Corp failed to pay for the goods
by the contract’s due date.

Ouch! It might feel a bit more palatable if
you intentionally lapse into the dreaded pas-
sive voice with an implicit agent:

Passive: The goods weren't paid for by the
contract’s due date.

I¢s still uncomfortable, and it’s certainly no
model of good writing, but at least your cli-
ent’s tardy payment doesn’t feel quite so vivid.

Back to the beginning

Okay, now you're an expert. So let’s re-
write that awful sentence that started this ar-
ticle. Here it is again:

It is essential that editing from passive to ac-
tive voice be learned by writers, whether
lawyers or nonlawyers.

First, let’s re-create our main clause. Let’s
make it active voice by moving the actor and

the action to the front, with the actor doing
the action:

Writers must learn to edit from passive to
active voice.

Next, lets consider whether we want any
more information in this sentence. It reads
pretty well this way, so we could leave it
alone. But in the original, there was an inci-
dental phrase connecting this idea to legal
writers. If you wanted to keep that phrase, it
would probably work best at the beginning.
Remember, there’s nothing wrong with start-
ing a sentence with an introductory clause or
phrase and then following it with a good,
active-voice main clause:

Whether lawyers or nonlawyers, writers must
learn to edit from passive to active voice.

Or you could vary that slightly:

Writers, whether lawyers or nonlawyers,
must learn to edit from the passive to ac-
tive voice.

Stay active. Your reader will thank you,
and you'll avoid the ambiguities that often
result from lapsing into the passive voice. ®
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[Note: The footnote appearing in Part 1 of this article
in the May 2005 issue of the Michigan Bar Journal
mistakenly referred to Volume 34 of the Pacific Re-
porter instead of Volume 40. The correct cite is Exxon
Corp v Alaska, 40 P3d 786, 794 (Alaska 2001). The

author regrets any confusion caused by this error.]
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