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he U.S. Bureau of Indian Affairs (BIA) recognizes 565 Na-
tive American tribes and Alaska Natives.1 Although tribal 

members are U.S. citizens and reside within the United States, a 
tribe must seek recognition as a tribe by the U.S. Department of 
Interior or congressional action to qualify as a sovereign nation 
by the BIA.2 A tribe located in Michigan inevitably has an effect 
on state taxation and revenue policies.

Like most states, Michigan reconciles its service provisions and 
revenues with tribes and tribal members through tax agreements 
(or treaties) called voluntary disclosure agreements (VDAs). The 
VDA provides a rational standard to apply relevant taxes to the 
tribe, the method in which the tax is collected, and dispute reso-
lution procedure.3 Under Michigan law, the state may enter into a 
VDA only with a recognized tribe4 and the agreement is limited 
to those taxes set forth in the VDA.5

Tribal Status

A common myth is that tribes and tribal members do not pay 
any state or federal taxes or that Indian nations are exempt from 
all tax. The authority to tax tribes and tribal members is a far 
more complex issue under U.S. law.

The first issue relates to the general tax benefits conferred 
upon tribes by Congress under the United States Constitution6 
and the United States Supreme Court’s interpretation of Indian 
tribal status. Generally, states are unable to levy taxes on tribes 
or tribal members for activities on federally recognized tribal 
lands but can impose taxes on activities outside tribal lands.7

The second issue relates to defining tribal activities states are 
authorized to tax.8
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Federal Taxation

Without a specific congressional exemption, tribes are subject 
to federal taxes in the same manner as states, and states’ residents 
are subject to federal tax.9 The Supreme Court held that Indians are 
citizens and are liable for the payment of federal income taxes 
unless exempted by applicable treaties or remedial legislation.10

State Taxation

Although states are restricted from assessing direct taxes on 
tribes and tribal members, the Supreme Court has upheld the 
rights of states to assess tax under some circumstances. A state 
tax on gross receipts of an off-reservation, tribe-owned ski resort 
was permitted in Mescalero Apache Tribe v Jones.11 A state in-
come tax on tribal members who resided off their reservation but 
earned their income from the reservation was upheld in Okla-
homa Tax Commission v Chickasaw Nation.12

In White Mountain Apache Tribe v Bracker,13 the Supreme 
Court established a balancing test for state, federal, and tribal in-
terests to determine what authority a state had over the conduct 
of non-tribal members doing business with tribal members.14 The 
Bracker test applies only if a state asserts taxing authority over 
the conduct of non-tribal members engaged in an activity on tribal 
lands.15 Other Supreme Court decisions applying the Bracker test 
provide additional guidance for states contemplating changes to 
their tax policy.16

Michigan Property Taxes

There are three categories of tribal lands under federal law: res-
ervations, dependent Indian communities (whether subsequently 
acquired or deemed an original territory), and Indian allotments 
whose titles have not been extinguished.17 The General Property 
Tax Act (GPTA)18 does not distinguish between these categories 
of tribal lands because sovereign real property is exempt from 
tax.19 A tribe’s personal property, however, can be taxed under 

the GPTA unless it meets the requirements for an exemption. An 
exemption from property tax is allowed if negotiated in a VDA 
between the tribe and state, and the property is used exclusively 
within the tribe’s lands.20

Real property exemptions exist under the GPTA for tribal mem-
bers whose real property is situated on designated tribal land. 
Personal property owned by a tribal member is subject to the 
state’s ad valorem tax but can be exempt if (1) the tribal member 
purchased the property and used it exclusively within the tribal 
lands and (2) there is a specific tax agreement between the mem-
ber’s tribe and the state.21

Exemptions under the GPTA are otherwise unavailable for 
members of non-federally recognized tribes, tribal members whose 
use of property is not exclusively on tribal lands, or non-tribal 
member property owners whose property is used exclusively on 
tribal lands.

Michigan Business Tax

A business tax (i.e., a levy on business activities) can come in 
many different forms under state law. The state of Michigan has 
the Michigan Corporate Income Tax (CIT), which is a corporate 
flat tax based on business income.22

Tribes and tribal members do not have an exemption from 
the CIT. The closest the CIT statute comes to exempting sover-
eigns is to exempt “foreign people.” However, the statute defines 
“foreign person” as “a person formed under the laws of a foreign 
country or a political subdivision of a foreign country, whether 
or not the person is subject to taxation under the internal reve-
nue code.”23

Tribes and tribal members are clearly omitted from the defini-
tion of foreign person. Nevertheless, the income from businesses 
owned by tribes or tribal members (in the circumstances de-
scribed below) is essentially exempt from state taxation under 
federal preemption.24

Businesses owned by tribal members covered by a VDA are 
granted the same rights under the VDA as their tribe. If federal 
law provides that the CIT is applicable to a particular business,25 
the VDA must be analyzed to determine the relationship of the 
tribal member and the state.

Businesses owned by non-tribal members within tribal lands 
are not exempt from the CIT, regardless of whether there is a VDA 
with the state and the tribe.

Michigan Income Tax

If a tribe generates revenue attributable to a wholly or par-
tially owned enterprise doing business on or off the tribe’s land 
(or an area designated in a VDA), the revenue will be subject to 
apportionment with the income generated solely on tribal land 
being exempt from the Income Tax Act.26 There are some cir-
cumstances in which an income tax can be assessed against the 
tribe itself, including when the tribe is not a recognized sover-
eignty by the state or federal governments.27

Fast Facts:

Michigan reconciles its service provisions and revenues with 
tribes and tribal members through tax agreements (or treaties) 
called voluntary disclosure agreements.

Generally, states are unable to levy taxes on tribes or tribal mem-
bers for activities on federally recognized tribal lands but can 
impose taxes on activities outside tribal lands.

There are some circumstances in which an income tax can be 
assessed against a tribe itself, including when the tribe is not a 
recognized sovereignty by the state or federal governments.
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In addition to tribes, Michigan is prohibited from imposing a 
tax on the income of tribal members if the income is sourced to 
tribal land or within a VDA-covered area.28 The Michigan Depart-
ment of Treasury issued a revenue bulletin providing that Michi-
gan income tax:

•	 can be imposed on Indians if sourced outside the reservation,

•	 applies to non-Indians if sourced on the reservation, and

•	 cannot be imposed on Indians if sourced on the reservation.29

Michigan defines taxable income as the “adjusted gross in-
come” defined in the Internal Revenue Code of 1986 (the Code).30 
Federal caselaw should be read in conjunction with section 62 of 
the Code to determine if items of income may be excluded from 
the income tax for tribes and tribal members.

Michigan Sales and Use Tax

Michigan defines the sales tax as a fee “paid to the state for 
the privilege of engaging in certain business activities.”31 Most 
commercial businesses in Michigan transfer this liability to the 
consumer and charge an additional amount on each purchase to 
offset the cost of this tax. A use tax is a “levy, assessment, and 
collection of a specific excise tax on the storage, use, or con-
sumption in this state of tangible personal property and certain 
services.”32 The use tax is a self-reported assessment and reported 
on an individual’s state income tax return because out-of-state 
commercial businesses are not required to withhold taxes.

Tribes and tribal members are exempted from Michigan sales 
and use taxes as long as purchased items are covered by a VDA.33 
If an item is not specifically listed on a VDA, a tribal member may 
request a tribal certificate of exemption and a letter of authoriza-
tion from the Michigan Department of Treasury. Tribal members 
may also seek a refund for sales or use taxes paid on certain eli-
gible purchases. In addition, if a tribe is not a party to a VDA with 
the state, some purchased items could be considered exempt from 
sales or use taxes under federal law.34 Some items are specifically 
excluded from VDAs and not exempt under federal law. For ex-
ample, the sale of cigarettes and motor fuels involving tribes and 
tribal members are both subject to Michigan sales and use taxes.

The Michigan Department of Treasury created Forms 4765 and 
4766 for tribes and tribal members to verify their exemptions 
from sales and use taxes.

While the state struggles with its tax policies and 
budget shortages, understanding the principles of 
how  tribes and tribal members can be taxed is 
important to reduce confusion and increase clarity 
on the state’s overall tax policy.
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Conclusion

The taxation of tribes and tribal members is an interesting 
policy issue. Its complexity leads to misunderstandings and un-
truths. While the state struggles with its tax policies and budget 
shortages, understanding the principles of how tribes and tribal 
members can be taxed is important to reduce confusion and in-
crease clarity on the state’s overall tax policy. n
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