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" How the Gold Gets in the Pot

y at the Rainhow's End

By Carolee Kvoriak Cameron and Jackie J. Cook

ccording to Irish legend, fairies fill the elusive pot at the
end of the rainbow with gold. The Irish legend does not
reveal where the gold comes from. That part of the leg-
end—in the context of unclaimed property reporting—is our
topic. In particular, this article discusses how unclaimed “gold” is
discovered, disclosed, and remitted to the state of Michigan.
The elusive pot of gold at the end of the rainbow is waiting at
Michigan’s Money Quest,' the state of Michigan’s web page set up
for claiming “millions of dollars in lost or forgotten assets from
dormant bank accounts, uncashed checks, valuables left in safe
deposit boxes and stock certificates.”” You may find gold—maybe
a refund check from the cable company that was lost in the mail
after you moved out of your college dorm years ago—by search-
ing your name on the website. While entertaining to imagine what
little pots of gold may be discovered online, the focus of this arti-
cle is on the reporting side.

Why is Unclaimed Property in the News Today?

Although unclaimed property collection is not technically a
tax, cash-strapped states have turned to it in recent years to in-
crease state revenue. Many “holders” of property have not been
aware of unclaimed property laws until recently because, histor-
ically, states have not enforced them. But states have been in-

creasingly looking at unclaimed property collection as a potential
pot of gold. Delaware, for instance, lists unclaimed property as
its third biggest source of revenue. Michigan’s legislature simi-
larly had fiscal considerations in mind when it amended Michi-
gan’s unclaimed property laws in 2010, shortening the period for
turning over property as unclaimed to the state and accelerating
the annual due dates for unclaimed property reports. The Depart-
ment of Treasury estimated that these measures would generate
$229 million in new revenue by 20123 The act specifically pro-
vided for $4.8 million of the new revenue to be used to increase
public awareness of the new filing and compliance requirements
before September 30, 2012.4

Aggressive legal positions, audit by sampling, and demands
for documentation not likely kept in the ordinary course of busi-
ness can inflate the size of that pot of gold tremendously. Some
of these techniques “uncover” unclaimed property that cannot
even be traced to an actual owner. Some states have also used
third-party contingent fee auditors with a direct financial inter-
est in the amount of unclaimed property discovered—a practice
that outrages many in the business community. Michigan currently
uses third-party contingent fee auditors to conduct unclaimed
property audits. However, pending legislation would ban this
practice. House Bill 5524, introduced on March 29, 2012, would
prohibit the state from hiring an auditor on a contingent fee basis



Fast Facts:

Every state requires the reporting of unclaimed property; every
business, regardless of size, should have internal procedures in
place to comply with these reporting requirements.

States have become increasingly aggressive in enforcing un-
claimed property laws.

A holder’s duty to report unclaimed property may also have to be
balanced against other legal obligations, such as an attorney’s
ethical obligation to safeguard client property.

or “other similar method that may impair an auditor’s independ-
ence or the perception of independence by the public.”

Unclaimed property laws were originally enacted by states as
a measure to protect consumers. States are required to act as cus-
todians of unclaimed property until the owner comes forward to
claim the property. States are never actually entitled to the prop-
erty, and the owner may step forward at any time to claim the
property (usually with interest). Every state has unclaimed prop-
erty laws, as do some U.S. territories and Canadian provinces.
Fifteen states, including Michigan,® have adopted some version of
the Uniform Unclaimed Property Act, completed by the Uniform
Law Commissioners in 1995. In recent years, states have been re-
viewing and revising these laws with an eye toward increasing
revenue by shortening dormancy periods, using estimates in au-
dits, and broadening the types of property subject to the act.

Michigan has recently become fairly active in unclaimed prop-
erty audits and collections. Many large companies in the state are
currently being audited for the first time for unclaimed property.
Michigan also recently offered a “voluntary disclosure” program.
The Department of Treasury sent letters to a large number of cor-
porations, requiring them to report any unclaimed property or file
a report attesting to the fact they had nothing to report by Janu-
ary 31, 2012. Those who complied were offered a waiver of inter-
est and penalties on any property voluntarily remitted to the state.

The Council on State Taxation, a national organization repre-
senting the interests of more than 600 member companies on
state and local tax issues, published an article reviewing each
state’s unclaimed property laws.” Each state was graded on the
basis of how balanced, fair, and effective its unclaimed property
laws are perceived to be by the business community using sev-
eral factors.® Michigan received a C—, a grade largely based on
the absence of a business-to-business exemption. The Michigan
legislature recently remedied this with the passage of two bills:
(D Public Act 144 of 2012, signed into law on May 24, 2012, which
allows a partial exemption from the Michigan Unclaimed Property
Act for “business-to-business” transactions; and (2) Public Act 292
of 2012, signed into law on August 1, 2012, which shortens the
statute of limitations from 10 years to 5 years for all “business-to-
business” transactions.
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What is Unclaimed Property?

Property held by one person but legally owned by someone
else, such as a check issued but never cashed, must be turned
over to the state if the owner cannot be located? The person in
possession of unclaimed property is a “holder,” a term broadly
defined. Under the Michigan Unclaimed Property Act, a “holder”
means a person, wherever organized or domiciled, in possession
of property belonging to another in the ordinary course of busi-
ness.!” These laws apply not only to large corporations but to
anyone holding property for another, including solo attorneys
or small law firms. Unclaimed property laws require holders to
report and deliver unclaimed property to the state.

When is Property Considered Unclaimed?

Property is presumed abandoned if it is “held, issued, or ow-
ing in the ordinary course of a holder’s business and remains
unclaimed by the owner for more than 3 years after it becomes
payable or distributable....”"! Property must be delivered to the
Department of Treasury if it is presumed abandoned and if Michi-
gan has priority to the property as opposed to another state.?

Most types of property have a three-year dormancy period
in Michigan, although shorter or longer dormancy periods may
apply to specific types of property.!® Statutes of limitations for
unclaimed property are generally long or nonexistent. Adding
together the general 3-year dormancy period and Michigan’s 10-
year statute of limitations, holders under audit may have to pro-
duce detailed documentation, such as bank reconciliation state-
ments and records of cashed checks, going back at least 13 years.
Under law before 2011, this look-back period could be as long
as 25 years. Many company record-retention policies only retain
this type of detailed documentation for 7-10 years.

Why Should Attorneys and Law Firms
Be Concerned About Unclaimed Property?

Law firms and solo practitioners often hold client property
and may be required to report that property when it goes un-
claimed. One example of property held by an attorney that could
potentially end up unclaimed is an unapplied refundable retainer.

After unclaimed property is reported, a holder
must maintain a record of the name and last
known address of the owner of any unclaimed
property for 10 years after the property is reported.



Michigan Bar Journal October 2012

Y. Tax Law — An Attorney’s Guide to Unclaimed Property Compliance in Michigan

If a client pays a $10,000 retainer and the attorney performs $9,000
of legal work for the client, the remaining balance of $1,000 could
end up unclaimed if not returned to the client or applied to legal
services rendered. Although the initial work performed has con-
cluded, an attorney might hold the $1,000 balance in case there
is any additional work to be performed. Attorneys should con-
sider the potential unclaimed property consequences for this
scenario and implement practices to minimize this potential ex-
posure, such as sending “our legal relationship has concluded”
letters and refunding any remaining retainer (if refundable) within
a reasonable period after completing the work they were hired
to perform.

Other examples of unclaimed property commonly in the hands
of attorneys include property held in trust or for safekeeping for
clients, ERISA plan contributions, and employee wages. Law firms
should consider establishing internal accounting practices, review-
ing items such as the following for unclaimed property:

e Outstanding checks on the general bank account, payroll
bank account, or trust (IOLTA) accounts

e Trust liability report for accounts with no recent activity
e Unapplied cash

Unlike other holders of unclaimed property, attorneys have an
additional ethical duty to safe-keep client property held in trust.
An attorney is ethically responsible for making “reasonable ef-
forts” to locate a client when holding trust account funds for a
client who cannot be located. “Reasonable efforts” are defined
in Michigan Ethics Opinion RI-38 as follows:

Ata minimum, (1) determining whether the client left a forward-
ing address with the U.S. Postal Service; and (2) sending a letter
to the client’s last known address by regular mail and by certified

return receipt.

“Reasonable steps” will vary according to the stage of the case,
whether other parties have a claim on a portion of the funds held,
and the amount of money held. For instance, if taking steps
beyond the required minimum will expend the entire amount
held, other steps are not necessary. If, however, a large sum of
money is held, additional steps corresponding to the balance are
indicated, such as attempting to locate the client through any
known relation, employer, neighbor, or friend of the client, pub-
lication of notice in locations where the client might be present,
hiring an investigator, or tracking the client through the Social
Security Administration.

Judgment should be used in determining methods of locating the
client. If the matter for which the lawyer was hired is embarrass-
ing to the client or of a highly private nature, it would not be
prudent to contact the client’s employer or neighbor.

Similarly, if the fund sum is large, it should be deposited in a
segregated trust account and not remain in the commingled cli-
ent trust account. “Reasonable steps” should be taken not only
at the time the representation is concluded, but also at the end of
the dormancy period before escheat.

A lawyer may be reimbursed from the funds held for the expenses
and costs of locating a missing client. The lawyer has the burden
of showing such costs are reasonable. MRPC 1.5.

When law firms conduct internal accounting reviews for un-
claimed property, they must comply with ethical requirements
under MRPC 1.15 as well as unclaimed property laws. Unclaimed
property implications are averted when the retainer is nonrefund-
able, but the client must, of course, agree in writing to the re-
tainer being nonrefundable.'®

What Should You Do if You
Have Unclaimed Property to Reporte

Unclaimed property must be reported and delivered to the
state of Michigan on July 1 of each year for the 12-month period
ending on the immediately preceding March 31.” Michigan also
has a “negative” reporting requirement—the Department of Treas-
ury may require a report to be filed even if the person does not
have any unclaimed property to report.”® After the property is
delivered, the state liquidates any noncash property (other than
securities) at public auction within three years.” Securities are
sold within one year at the prevailing price if listed on an estab-
lished stock exchange or, if unlisted, by another method consid-
ered “advisable” by the Department of Treasury.?

After unclaimed property is reported, a holder must main-
tain a record of the name and last known address of the owner
of any unclaimed property for 10 years after the property is re-
ported.? If this information is not documented, the auditor can
assess any amount “as may reasonably be estimated from any
available records.”*

Before reporting and transferring unclaimed property to the
state of Michigan, holders must make one last attempt to locate
the actual owner not less than 60 days or more than 365 days
before reporting the property as unclaimed and, more impor-
tantly, before delivering the property to the state.? Failure to do
so may subject the holder to liability should the owner come
back and find the property not only in the hands of the state but
also sold and liquidated into cash proceeds, a particularly sticky
situation in the case of securities. The state of Michigan almost
immediately liquidates securities; the owner is not entitled to any
appreciation in value once the securities are delivered to the
state.2* Although the Michigan Unclaimed Property Act provides

An attorney is ethically responsible for making
‘reasonable efforts” to locate a client when
holding trust account funds for a client who cannot
be located.




indemnification for holders who deliver property to the state in
good faith, what constitutes good faith—particularly in the con-
text of a large corporation—is up for interpretation.”® Of course,
holders are free to make as many attempts to locate the owner
as they would like before the end of the three-year dormancy
period. Holders of unclaimed securities should attempt to find
owners as early as possible, as it becomes harder to track them
down the longer the property is unclaimed.

What if | Have Unclaimed Property
That | Failed to Reporte

In Michigan, penalties and interest apply if unclaimed prop-
erty is not timely delivered and reported.?® Many states, including
Michigan, give the administrator of the unclaimed property laws
wide discretion to waive penalties and interest.”” In Michigan,
penalties will be waived if the holder comes forward on a volun-
tary basis.?® A word of caution: some states have very formal vol-
untary disclosure programs that require extensive self-audits.?
The results of these self-audits may not be honored under a later
audit, particularly if the auditor is a third party being compen-
sated under a contingent fee arrangement.

The best strategy is to resolve as many issues as possible during
the audit; there is no administrative review in the state of Michi-
gan for unclaimed property, which is also true in many other
states. A holder’s only recourse to appeal by a decision of the
administrator is to bring an action in circuit court within 90 days
of the administrator’s decision.*

Conclusion

A holder does not need luck to comply with unclaimed prop-
erty reporting requirements. A holder needs only due diligence
in accounting and recordkeeping practices. But when it comes to
being a gold seeker looking for long lost property at Michigan’s
Money Quest, we could all use a little luck of the Irish. m
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