
36

Michigan Bar Journal     	 June 2014

Environmental  Law

other support activities and uses.1 The intensified scale of this type 
of well has resulted in nearby communities experiencing new and 
greater effects from fracking operations including increased noise 
levels, traffic volumes, water use, and hazardous chemical trans­
portation, among others. As a result, whether a community wel­
comes or opposes fracking, local governments have a growing in­
terest in exercising regulatory control over fracking and its ancillary 

T he development of oil and natural gas resources using 
high-volume hydraulic fracturing (fracking) has become 
an increasingly politicized and controversial issue in re­

cent years. The attention is due to a profound industry shift from 
the relatively shallow, vertical wells used for several decades in 
Michigan to significantly deeper well bores requiring unprece­
dented volumes of chemically treated water and sand, as well as 

Local Government Regulation  
of Large-Scale Hydraulic 
Fracturing Activities and Uses

Sharp increases in truck traffic and possible hazardous cargo raise health, safety, and welfare concerns which implicate the police powers of local govern-
mental units.
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local ordinances when the ordinance directly conflicts with a 
statute or the statute “completely occupies the field that [the] or­
dinance attempts to regulate” either explicitly or by implication, 
which can be assessed by looking at factors such as pervasive state 
regulation, legislative history, or a need for uniformity. Applying 
these standards to Part 615, the Michigan Supreme Court held 
that “the exclusive jurisdiction of the Supervisor of Wells applies 
only to oil and gas wells and does not extend to all aspects of the 
production process,” and affirmed the ability of local governments 
to regulate other aspects of oil and gas development if not ex­
pressly preempted by another statute.17

Under this precedent, there is a role for local regulation of oil 
and gas wells and ancillary activities, facilities, and uses, and water 
withdrawal wells, as long as the regulation does not directly con­
flict with Part 615 and is not limited or preempted by Part 615 or 
another statute.18

Permissible scope of local regulation 
of effects of fracking

Michigan’s oil and gas regulations do not address many of the 
effects of fracking and its ancillary activities, facilities, and uses 
that would ordinarily be issues of local concern subject to local 
regulation. For example, fracking requires the transport, storage, 
use, and disposal of large volumes of water, sand, and potentially 
unsafe chemicals, resulting in perhaps as many as 100 additional 
truck trips a day per well during certain active periods,19 with at­
tendant noise, pollution, wear and tear on roads, and environ­
mental risk. The scope of local authority to regulate in these areas 

activities, uses, and effects. This article explores the extent to which 
local governments have authority to exercise police power and 
zoning approval to regulate fracking in light of evolving state and 
federal regulation.

State and federal regulation of fracking

Local governments in Michigan may only exercise powers dele­
gated by statute or the Michigan Constitution, and powers that 
can be fairly implied from those sources.2 Once granted, a power 
should be liberally construed in favor of local governments but is 
subject to preemption by state or federal law.3 An important thresh­
old question in determining local authority to regulate fracking is 
the extent of federal and state regulation.

Federal regulation of fracking

Federal regulation of fracking could have the effect of 
preempting state or local regulation under the Suprem­
acy Clause of the United States Constitution.4 However, 
oil and natural gas development via fracking is largely 
exempt from major federal environmental laws and reg­
ulations including the Safe Drinking Water Act,5 Clean 
Water Act,6 Solid Waste Disposal Act,7 Clean Air Act,8 and 
the Emergency Planning and Community Right-to-Know 
Act.9 Accordingly, regulation of fracking and its related 
activities and uses falls primarily to the states.10

State regulation of fracking

The Michigan Department of Environmental Quality 
(MDEQ) is the primary agency regulating fracking in the 
state, and issues permits under authority of Part 615 of 
the Natural Resources and Environmental Protection Act 
and its associated regulations.11 Part 615 grants authority 
over the “administration and enforcement of all matters 
relating to the prevention of waste and to the conser­
vation of oil and gas,” as well as jurisdiction over per­
sons and things necessary to enforce this authority.12 The 
MDEQ asserts authority to regulate many components of frack­
ing under this provision, including well location and spacing, 
drilling/construction timetables, certain production operations, 
waste and emissions management, well plugging, and site resto­
ration.13 A permit holder under Part 615 is exempted from certain 
other regulations, including soil erosion permits and the water 
withdrawal statute.14 The water withdrawal statute also expressly 
preempts local governments’ authority to regulate large water 
withdrawals to the extent provided in the statute.15

Some commentators have suggested that the MDEQ’s author­
ity preempts all local regulatory authority,16 but the Michigan Su­
preme Court has rejected this conclusion. State law preempts 

FAST FACTS

The development of natural gas resources by  
high-volume hydraulic fracturing, or “fracking,”  
is exempt from most federal regulation under 
environmental laws.

Fracking regulation is left primarily to the states.  
In Michigan, the supervisor of wells has exclusive 
jurisdiction to regulate and control the drilling, 
completion, and operation of oil and gas wells.

Subject to statutory limits, local governments retain  
police power and zoning authority to regulate certain 
ancillary activities and effects related to fracking,  
including truck traffic, unsafe material transportation  
and storage, certain types of pipelines, and other  
similar effects.
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does not exist; fracking or its ancillary 
uses cannot be banned without meeting 
this stringent test.24

The Michigan Supreme Court has af­
firmed that, subject to Part 615 preemp­
tion, the zoning act provides limited au­
thority for a local government to adopt 
zoning regulations for fracking and par­
ticular ancillary activities, facilities, or 
uses not otherwise regulated by Part 
615.25 The Court has not provided further 
guidance on the scope of this author­
ity or the preemptive effect of the water 
withdrawal statute, but there are a few 
particular areas that likely remain subject 
to local regulation, both in terms of the 
subject areas of regulation and special 
zoning tools provided by the zoning act.

Areas of Regulation. First, local gov­
ernments could address ancillary frack­
ing facilities and uses not included in 
the definition of the “operation” of a gas 
well by Part 615 regulations.26 A court 
may not agree with the MDEQ’s defini­

tion of this term, but it is at least a safe starting point and might 
include, for example, transportation of certain materials to and 
from the well pad, the use of roads other than the access road to 
the well pad, and regulation of ancillary storage tanks and other 
facilities. Local governments can likely place zoning regulations 
on water withdrawal wells and pipelines as long as they do not 
regulate the withdrawal quantity or the adverse effects on sur­
face water regulated by the water withdrawal statute.27 Second, 
the Part 615 regulations themselves incorporate provisions of lo­
cal zoning codes that authorities could better inform and affect 
through local zoning regulations. For example, Part 615 regula­
tions provide that a person shall not cause a “nuisance noise” in 
the production or handling of gas, and take into account an area’s 
environmental values. As such, the definition and measurement 
of what constitutes nuisance noise and environmental value could 
be informed by the local government’s clear development of these 
concepts in its zoning and master plan.28 Finally, land uses in 
zoning districts with oil and gas resources can be limited to uses 
compatible with the noise, pollution, traffic, and risk of hazard­
ous spills generated by fracking.

Tools for Regulation. The zoning act provides useful tools 
unique to a local government’s zoning authority. Most notable are 
(1) amending a master plan to identify the environmental re­
sources and the location of natural gas resources relative to other 
land uses that might be inconsistent with fracking and its ancil­
lary facilities and uses, such as residential areas, parks, and natu­
ral areas;29 (2) identifying ancillary fracking facilities and uses and 

under (1) the Michigan Zoning Enabling Act (zoning act) and 
(2) the police power to control for the public health, safety, and 
welfare is subject to both the usual reasonableness constitutional 
limits on police power authority20 and some limits unique to oil 
and gas wells. However, there is likely still ample room for care­
fully designed and reasonable local regulation of these types of 
activities, facilities, and uses.

Zoning regulation

The zoning act delegates broad authority to local governments 
to regulate land use for public health, safety, and welfare pur­
poses, including the expressly stated authority to zone and regu­
late land use related to energy and transportation based on a mas­
ter plan that includes consideration of energy uses.21 However, the 
act limits this authority when it comes to oil and gas wells.22 First, 
the act states that “[a] county or township shall not regulate or con­
trol the drilling, completion, or operation of oil or gas wells . . .
and shall not have jurisdiction with reference to the issuance of 
permits for the location, drilling, completion, operation, or aban­
donment of such wells.”23 It’s notable that, on its face, this limi­
tation does not apply to villages or cities, extends only to wells 
themselves, and does not include zoning of all ancillary activi­
ties, facilities, and uses associated with fracking or zoning of water 
wells and pipelines. Second, the statute does not allow local gov­
ernments to exclude or ban a land use if there is a demonstrated 
need for it in the area unless an appropriate location for the use 

The ancillary activities, facilities, and uses necessary to support the development of oil and gas wells like 
this can be extensive.
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could also apply the requirement in Michigan’s Fire Prevention 
Code (Act 207) that any company handling hazardous chemicals 
provide the local fire chief certain information on written request, 
including a list of the hazardous chemicals on site, a material 
safety data sheet for those chemicals, and disclosure of the quan­
tity and location on site of any such chemicals.33 Further, local 
governments would arguably be permitted to adopt ordinances 
governing “flow” or “gathering” lines, water or certain gas trans­
mission pipelines, compressors, and other processing and asso­
ciated equipment, as well as the construction, installation, relo­
cation, alteration/modification, operation, or closure of pipelines 
off the well pad and over surrounding lands. Finally, emergency 
contacts and other locally focused accident planning require­
ments could potentially be adopted and implemented.

Moratorium power

Inherent in the police power and zoning authority, courts have 
recognized that local governments may adopt temporary morato­
riums for a reasonable period pending research and adoption of 
regulation in that subject area.34 Local governments may use this 
authority to allow time to carefully design practical fracking reg­
ulation as described in this article.

Conclusion

Police power and zoning tools remain available to communi­
ties and officials interested in exercising local decision-making 
authority to regulate the increasingly localized effects of expand­
ing fracking; its ancillary activities, facilities, and uses; and wa­
ter withdrawal wells in Michigan. However, any local regulations 
should be carefully crafted and designed to reasonably address 

nonexempt water well uses as “special land uses” subject to a 
more rigorous review of traffic flows and other public health, 
safety, and welfare effects of the activity;30 and (3) imposing con­
ditions and escrow requirements on the approval of these special 
uses in a manner designed to protect the public health, safety, 
and welfare from the identified risks of the activity.31

Police power regulation

It is fundamental that local governments have broad authority 
to adopt ordinances for the benefit of the public health, safety, 
and welfare, and there is a presumption in favor of the constitu­
tionality of an ordinance exercising police power.32 Subject to the 
specific state-level preemption detailed previously, fracking effects 
may be subject to regulation under this broad police power.

For example, police power regulations might be adopted to 
address truck traffic, hazardous material transport, and various 
pipelines. The sharp increase in roadway activity and the pos­
sibly hazardous nature of the cargo carried on many of those 
trips present risks and concerns that a local unit of government 
could regulate by designating certain allowable routes for ship­
ments of specific chemicals regulated as hazardous by the U.S. 
Department of Transportation to avoid and protect high-risk areas 
in the jurisdiction such as schools, residential areas, and commer­
cial districts. Designating such routes and allowable truck staging 
and parking areas could also ensure that supporting infrastruc­
ture is available in the event of an accident. Local governments 

Components of natural gas development such as well location and 
waste management are regulated by the MDEQ under Part 615.

Part 615 grants authority over the 
“administration and enforcement of all 
matters relating to the prevention of 
waste and to the conservation of oil 
and gas,” as well as jurisdiction over 
persons and things necessary to 
enforce this authority.
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specific risks imposed by fracking operations and to fit within 
the scope of local authority not otherwise limited or preempted 
by state law. n
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