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On April 6, 2022, the Court heard oral argument on the application for leave to
appeal the November 5, 2020 judgment of the Court of Appeals. On order of the Court,
the application is again considered. MCR 7.305(H)(1). In lieu of granting leave to
appeal, we REVERSE Part 11(A) of the Court of Appeals opinion regarding statutory
conversion, VACATE Part I1(B) of the opinion regarding treble damages, and REMAND
this case to the Oakland Circuit Court for further proceedings not inconsistent with this
order. In all other respects, the application for leave to appeal is DENIED, because we
are not persuaded that the remaining question presented should be reviewed by this
Court.

Plaintiff, Alisa Peskin-Shepherd, claims that defendant, Nicole Blume, committed
conversion by selling the real property on which plaintiff had an attorney’s lien without
providing plaintiff her share of the proceeds. “Under the common law, conversion is any
distinct act of dominion wrongfully exerted over another’s personal property in denial of
or inconsistent with his rights therein.”? MCL 600.2919a(1)(a) provides for treble
damages to compensate a plaintiff for “[a]nother person’s . . . converting property to the
other person’s own use.”

1 Aroma Wines & Equip, Inc v Columbian Distribution Servs, Inc, 497 Mich 337, 346
(2015) (quotation marks and citation omitted).



Because real property cannot be converted,? plaintiff instead claimed that
defendant had converted her attorney’s lien. However, though it may be possible to
convert a lien in some circumstances,® we do not believe that the lien was converted in
this case. First, defendant’s actions were taken in regard to the real property and the
proceeds, but not the lien or any document memorializing the lien. In this case, the lien
was not property that was converted; the lien only acted as the basis for plaintiff’s interest
in the real property.* Second, to hold that plaintiff’s conversion claim succeeds in

2 Eadus v Hunter, 268 Mich 233, 237 (1934) (“Trover lies only for the conversion of
personal property and not for property while it is a part of the realty.”); 6 Michigan Civil
Jurisprudence (April 2022 update), Conversion, § 8 (“An action for conversion may only
be brought for personal property.”), citing Collins v Wickersham, 862 F Supp 2d 649 (ED
Mich, 2012), and Eadus, 268 Mich 233.

3 There is caselaw recognizing the conversion of personal property similar to the lien at
issue, such as leases, deeds, and mortgages. See, e.g., Eadus, 268 Mich at 233 (involving
conversion of a lease); 44 ALR2d 927 (1955), § 9 (“A mortgage is subject to conversion,
for which an action will lie.”); 6 Michigan Civil Jurisprudence (April 2022 update),
Conversion, § 8 (““Actions for conversion will also lie for leases, deeds, causes of action,
shares or certificates of corporate stock, bonds, checks, drafts, and promissory notes.”).

4 In contrast, in those cases involving conversion of property similar to liens, such as
leases and mortgages, see note 3 of this statement, the defendants wrongfully exerted
dominion over that property—often the document—itself. See, e.g., Eadus, 268 Mich at
235-237 (recounting that the lease was wrongfully taken out of escrow). See also Norton
v Bankers’ Fire Ins Co of Lincoln, 116 Neb 499 (1928) (upholding a finding of
conversion when the plaintiff was defrauded into giving his note and mortgage to
conspirators); Rogers v Rogers, 96 Colo 473, 477-478 (1935) (holding that the plaintiff
sufficiently alleged conversion when the defendant wrongly caused the mortgage on the
land to be released); Barber v Hathaway, 47 App Div 165, 168-169 (1900) (holding that
there was conversion when the defendant held the bond and mortgage as collateral with
no right to sell but sold them anyway); Gleason v Owen, 35 Vt 590, 598 (1863) (holding
that there was sufficient evidence to support the plaintiff’s trover claim when the
defendant had agreed to deliver the mortgage deed to the plaintiff but then refused). The
facts in those cases differ from the facts here, in which defendant sold the real property
and plaintiff had an interest in the property via the lien. See Sleeper v Wilson, 266 Mich
218 (1934) (discussing the conversion of tools and pipes in which the plaintiff had a
mortgage interest and holding that the tools and pipes, rather than the mortgage, were
converted); Aroma Wines, 497 Mich 337 (discussing the conversion of the wine when the
plaintiff had a lien on the wine). See also 51 Am Jur 2d (May 2022 update), Liens, § 77
(“A lienholder may sue for conversion of the property on which the lienholder’s lien
exists if it is wrongfully disposed of by the owner . . . .”) (emphasis added).



these circumstances, in which the property is sold and the effect on the lien is incidental
to that sale, would create a loophole to the general rule that real property is not subject to
conversion—actions taken with regard to the real property would be conversion if they
had even an incidental effect on the lien.

Alternatively, plaintiff argues that it was the proceeds of the sale that defendant
converted. It is true that proceeds of a real-estate sale are personal property® and thus
may be subject to conversion. However, there are specific requirements pertaining to
when money can be converted: “[W]here there is no duty to pay the plaintiff the specific
moneys collected, a suit for conversion may not be maintained.”® Here, plaintiff’s claim
to the sale proceeds as a result of her lien was just a claim for a certain amount of money
up to the amount of the lien, but it did not relate to any specific monies. The lien was
never recorded against the Escanaba property for a specific monetary value and thus was
never made a formal encumbrance requiring resolution prior to closing. Plaintiff also did
not claim that she was entitled to the specific money that the purchaser used to buy the
Escanaba property; plaintiff merely claimed that defendant should have given plaintiff
her share of the proceeds as per the lien.” Therefore, because neither the proceeds nor the
lien were converted in this case, and because real property cannot be the subject of
conversion, plaintiff’s conversion claim fails.® Because plaintiff’s conversion claim fails,
the Court of Appeals did not need to reach the treble-damages issue.

> Stewart v Young, 247 Mich 451, 455 (1929).

® Warren Tool Co v Stephenson, 11 Mich App 274, 299 (1968), citing Anderson v Reeve,
352 Mich 65, 69, 70 (1958).

" See Garras v Bekiares, 315 Mich 141, 147 (1946) (“It should be noted that defendant
was not required to deliver to plaintiff the specific or identical moneys which he collected
..., but was only required to pay plaintiff the invoiced price . ... Therefore, as plaintiff
was not entitled to the specific or identical moneys collected by defendant from his
customers, he was not entitled to a judgment in tort for conversion.”).

8 Because we believe there was no conversion, we take no position on whether an
attorney may ethically request treble damages if a conversion claim based on an
outstanding fee were successful.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

ALISA A. PESKIN-SHEPHERD, PLLC,
Plaintiff-Appellee,
v

NICOLE BLUME formerly known as NICOLE
KNUFF,

Defendant-Appellant,
and
SEAN BLUME,

Defendant.

Before: LETICA, P.J., and FORT HooD and GLEICHER, JJ.

PER CURIAM.

In this litigation arising out of a failure to pay attorney fees, defendant Nicole Blume,
formerly known as Nicole Knuff, appeals as of right the trial court’s judgment in favor of plaintiff*
for $367,482.21, and other equitable relief.? Previously, on October 10, 2018, the trial court
granted summary disposition under MCR 2.116(C)(10) to plaintiff on her conversion and breach-
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! Although plaintiff in this case is actually Alisa A. Peskin-Shepherd’s law firm, for simplicity we

refer to Peskin-Shepherd herself as “plaintiff,” and use the pronouns “she” and “her” when

referring to plaintiff.

2 The trial court also entered judgment in favor of defendant Sean Blume, finding that plaintiff had

no cause of action against him, and plaintiff has not appealed that decision. Consequently, Sean
is not a party to this appeal and his involvement in this case will only be discussed when necessary

for a proper understanding of the facts.



of-contract claims, but not on the issues of whether plaintiff was entitled to treble damages related
to the statutory conversion claim and how much interest was payable under the contract.
Previously, on November 10, 2016, the trial court also granted summary disposition under MCR
2.116(C)(10) in favor of plaintiff, determining that the retainer agreement was a binding contract
and set the rate for attorney fees at $300 per hour. Nicole now challenges these orders and
judgment in this appeal. We affirm in part, reverse in part, and remand for further proceedings
consistent with this opinion.

I. BACKGROUND

Nicole hired plaintiff to represent her in her divorce from Richard Knuff. It is undisputed
that Nicole and plaintiff signed a retainer agreement, which reflected plaintiff’s hourly rate of $300
per hour and required Nicole to pay any and all fees charged. If Nicole was more than 30 days
late on any payment, plaintiff was permitted to charge 7% interest on the delinquent debt. After a
year of contentious litigation, Nicole and Richard reached an agreement that ultimately resulted in
a consent judgment of divorce being entered in the divorce case. In that consent judgment, Nicole
explicitly agreed to pay all of plaintiff’s legal fees, but for $2,500 for which Richard was
responsible, and to give plaintiff a lien on all of Nicole’s marital assets to secure that debt. The
consent judgment specifically noted that plaintiff maintained a lien on Nicole’s real property in
Escanaba, Michigan.

After the proceedings ended, Nicole owed plaintiff a significant debt. At one point, Nicole
and plaintiff’s assistant discussed a payment plan that required Nicole to pay $100 per month.
Plaintiff’s assistant stated that they would forgo interest while Nicole was paying. About two
years after that, in April 2013, Nicole stopped making monthly payments. At that point, the unpaid
principal of the debt was $51,098.68. In March 2014, plaintiff started charging interest on Nicole’s
debt. In May 2014, Nicole sold the Escanaba property without notifying plaintiff, then used the
$39,109.08 received from the sale of that property to pay off her other debts. On October 13, 2015,
plaintiff sent Nicole a letter, demanding payment of the debt. About two weeks later, Nicole
responded to the letter, and then conveyed her sole interest in her house, which was in Rochester
Hills, Michigan, to herself and her new husband, Sean Blume, as tenants by the entireties. The
quitclaim deed for the conveyance showed that Sean paid less than $100 in consideration for his
new interest in the Rochester Hills property.

In August 2016, plaintiff brought this lawsuit, which initially consisted of a breach-of-
contract claim against Nicole only. Over the years of litigation and discovery, plaintiff amended
her complaint three separate times, ultimately resulting in claims of breach of contract, common-
law and statutory conversion relating to the lien on the Escanaba property, and actual and
constructive fraudulent conveyance relating to the Rochester Hills property.

Relevantly, the trial court held that Nicole could not challenge plaintiff’s $300-per-hour
rate because that rate was agreed on in the retainer agreement, which Nicole had not challenged.
Later, the trial court also concluded that plaintiff was entitled to summary disposition of her
breach-of-contract claim in its entirety, covering the entire unpaid debt and any interest accruing
on all debts as they became 30 days delinquent. The trial court also determined there was no
genuine issue of material fact that Nicole had committed common-law and statutory conversion



when she knowingly destroyed plaintiff’s lien by selling the collateral out from under her. The
trial court thus ordered a bench trial to determine whether treble damages were warranted.

After that three-day hearing, the trial court determined that treble damages for statutory
conversion were appropriate, and later, entered judgment in favor of plaintiff. The final judgment
of $367,482.21 included: (1) $81,098.38 in damages already determined for the breach-of-contract
claim, which based on the unpaid principal of the debt of $51,098.68 and interest of $29,999.70
(2) $153,296.04 for the statutory conversion claim, which trebled the damages on the basis of the
unpaid principal of the debt; and (3) $133,087.79 in attorney fees and costs. The latter two awards
would accrue interest on the judgment at the statutory interest rate under MCL 600.6013(8) from
the complaint filing date of August 15, 2016 until satisfied in full. The trial court also ordered the
quitclaim deed conveying the Rochester Hills house to be set aside, and granted plaintiff an
equitable lien on that property.

This appeal followed.
II. STATUTORY CONVERSION

Nicole argues the trial court erred by determining that she was liable for statutory
conversion and miscalculating treble damages. We disagree.

A. SUMMARY DISPOSITION

First, Nicole challenges the trial court’s determination that summary disposition in favor
of the plaintiff on plaintiff’s statutory conversion claims was warranted.

1. STANDARD OF REVIEW

“This Court [] reviews de novo decisions on motions for summary disposition brought
under MCR 2.116(C)(10).” Pace v Edel-Harrelson, 499 Mich 1, 5; 878 NW2d 784 (2016). A
motion for summary disposition under MCR 2.116(C)(10) “tests the factual sufficiency of the
complaint . .. .” Joseph v Auto Club Ins Ass’'n, 491 Mich 200, 206; 815 NW2d 412 (2012). “In
evaluating a motion for summary disposition brought under this subsection, a trial court considers
affidavits, pleadings, depositions, admissions, and other evidence submitted by the parties, MCR
2.116(G)(5), in the light most favorable to the party opposing the motion.” Maiden v Rozwood,
461 Mich 109, 120; 597 Nw2d 817 (1999). Summary disposition is proper when there is no
“genuine issue regarding any material fact.” ld. “A genuine issue of material fact exists when
reasonable minds could differ on an issue after viewing the record in the light most favorable to
the nonmoving party.” Auto-Owners Ins Co v Campbell-Durocher Group Painting & Gen
Contracting, LLC, 322 Mich App 218, 224; 911 NW2d 493 (2017) (quotation marks omitted).
“Questions of statutory interpretation are also reviewed de novo.” Rowland v Washtenaw Co Road
Comm, 477 Mich 197, 202; 731 Nw2d 41 (2007).



2. ANALYSIS

Nicole argues that plaintiff’s conversion claims were not properly brought under applicable
Michigan law.

“Conversion, both at common law and under the statute, is defined as any distinct act of
domain wrongfully exerted over another’s personal property in denial of or inconsistent with the
rights therein.” Magley v M & W Inc, 325 Mich App 307, 314; 926 NW2d 1 (2018) (quotation
marks omitted). “For instance, conversion may be committed by the refusal to surrender property
on demand.” Dunn v Bennett, 303 Mich App 767, 778; 846 NW2d 75 (2014). “In general,
[conversion] is viewed as an intentional tort in the sense that the converter’s actions are wilful,
although the tort can be committed unwittingly if unaware of the plaintiff’s outstanding property
interest.” Foremost Ins Co v Allstate Ins Co, 439 Mich 378, 391; 486 NW2d 600 (1992). “Treble
damages for statutory conversion are available under MCL 600.2919a(1)(a), but, in addition to the
common-law elements for conversion, a plaintiff claiming statutory conversion must show that the
conversion was for the defendant’s ‘own use.” ” Magley, 325 Mich App at 314 n 3, quoting Aroma
Wines & Equip, Inc v Columbian Distrib Servs, Inc, 497 Mich 337, 356; 871 NwW2d 136 (2015),
aff’d 497 Mich 337 (2015). “Good faith, mistake, and ignorance are not defenses to a claim of
conversion.” 1d. at 315.

Nicole first argues that the trial court improperly granted summary disposition in favor of
plaintiff because plaintiff’s lien was not personal property. We have defined “ ‘personal
property’ > as “ ‘everything that is the subject of ownership, not coming under denomination of
real estate.” ” People v Fox (After Remand), 232 Mich App 541, 553; 591 NW2d 384 (1998),
quoting Black’s Law Dictionary (6th ed). Although this Court and our Supreme Court have never
specifically stated that an attorney’s lien is a property interest capable of being converted, neither
has provided a basis of law that could lead to any other conclusion. Beginning with Stewart v
Young, 247 Mich 451, 455; 226 NW 222 (1929), our Supreme Court held that the proceeds of a
sale of real estate, to the extent that a party had an interest in those proceeds, were considered
personal property, not real property. Supporting that conclusion, our Supreme Court in Garras v
Bekiares, 315 Mich 141, 148-149; 23 NW2d 239 (1946) (quotation marks omitted), held that
money itself is considered personal property, and, “an action will lie for the conversion thereof,
where there is an obligation to keep intact or deliver the specific money in question, and where
such money can be identified.”

Most relevant here is our opinion in Warren Tool Co v Stephenson, 11 Mich App 274; 161
NW2d 133 (1968). In that case, the plaintiff sued a corporation’s president and general manager
personally, claiming that the individuals committed conversion. Id. at 276. To establish that claim,
the plaintiff contended that, on the basis of an agreement between the plaintiff and the defendants,
an equitable lien had been created. 1d. at 279-280. Specifically, the corporation had contacted the
plaintiff regarding the potential for the plaintiff to perform work for the corporation. Id. at 277.
Concerned regarding the corporation’s ability to pay, the plaintiff requested additional security.
Id. In response, the defendants agreed they would instruct the corporation’s bank to pay the
plaintiff once checks from a third-party account were deposited by the corporation. Id. at 277-
278. Thus, according to the deal, once the corporation was paid by the third party, the corporation
would deposit the check in its bank account, and the bank would pay the plaintiff directly. Id. at



278. The parties agreed to that arrangement and sent letters to the bank verifying their contract
and identifying the third-party account from which the plaintiff should be paid. Id.

Later, when the third party submitted payment in the form of a check to the corporation,
the defendants decided not to deposit the check in the corporation’s bank account. Id. at 278-279.
Instead, the defendants had the check certified at the drawee bank, went to another bank, and
exchanged the check for eight cashier’s checks. Id. at 279. The money was never paid to the
plaintiff, despite the fact that the plaintiff performed the contracted work; shortly thereafter, the
corporation filed for bankruptcy. 1d. As noted, the plaintiff then sued the defendants personally,
claiming the defendants had converted the plaintiff’s security interest in the payment from the third
party. Id. at 279-280. The trial court entered a judgment of no cause of action in favor of the
defendants. Id. at 280.

On appeal, we reversed, holding that the plaintiff had established an equitable lien on the
payment from the third party. Id. at 293-294. We then held that, “[w]hen [the defendants]
deliberately obliterated [the plaintiff’s] interest in the check, it would appear on the present record
that it converted property belonging to [the plaintiff] ... .” Id. at 298. Although we remanded the
case for further proceedings, the holding of the case was clear—an equitable lien securing payment
for work performed by the plaintiff is a form of personal property that can be converted. Id. at
298-299.

While Warren Tool does not directly address an attorney lien on real property, its
correlation with the present case is obvious. Nicole voluntarily granted plaintiff a lien on the
Escanaba property, like the defendants in Warren Tool who granted the plaintiff a security interest
in the payment from the third party. Despite voluntarily doing so, Nicole then sold the Escanaba
property without notifying plaintiff and used the proceeds for the payment of other bills. Similarly,
in Warren Tool, the defendants liquidated the collateral and used it for other purposes. As we
succinctly stated in Warren Tool, 11 Mich App at 298, Nicole committed conversion when she
“deliberately obliterated” plaintiff’s interest in the collateral. Further, in a more recent opinion,
the foregoing analysis was buttressed when we indicated that the same logic used in Warren Tool
would apply to an established attorney-charging lien. See Dunn, 303 Mich App at 777-778
(holding that “[w]ithout a charging lien, [an attorney] had no legal interest in the funds and cannot
sustain a conversion claim[;]” suggesting, but not deciding, that the existence of such a lien would
have warranted a different outcome).

Plaintiff and the trial court relied on a decision of the United States Bankruptcy Court for
the Eastern District of Michigan, which in turn relied on the Michigan caselaw, in determining that
an attorney-charging lien is a property interest that can be converted. In re Stollman, 404 BR 244,
263 (Bankr ED Mich, 2009). Pertinently, the bankruptcy court decided a case where the
bankruptcy debtor had voluntarily given his attorneys in his divorce case a lien on the debtor’s
retirement accounts. Id. at 263-264. The bankruptcy court acknowledged that the attorneys had
both an attorney-charging lien as a result of their representation, and a “consensual lien” under a
settlement agreement and judgment of divorce. Id. at 264. The court noted that the attorneys’
liens were “property interests” in the retirement accounts and that the debtor had disbursed the
proceeds from the liquidated retirement accounts to creditors other than his attorneys. Id. at 264-
265. The bankruptcy court concluded that, in doing so, the debtor had committed conversion under



Michigan law by using the funds “in a manner inconsistent with the lien rights of” the attorneys.
Id. at 265.

Notably, the analysis in Stollman corresponds with binding Michigan caselaw on the topic
of conversion, conforms to the factually similar analysis found in Warren Tool, 11 Mich App at
298-299, and does not run afoul of the suggested law in Dunn, 303 Mich App at 777-778. Thus,
we have support to follow the uncontroverted logic of those cases and affirm the trial court’s
conclusion that Nicole’s sale of the Escanaba property and use of the proceeds to pay other bills
constituted both common-law and statutory conversion.

Nicole makes two unavailing arguments countering this conclusion. First, she argues that
plaintiff’s conversion claim was improper when the thing allegedly converted was real property—
the Escanaba property. As already discussed, though, the “personal property” that was converted
was plaintiff’s lien, not the Escanaba property itself. Warren Tool, 11 Mich App at 298-299;
Stollman, 404 BR at 264-265. Second, Nicole argues that plaintiff could not maintain a claim for
conversion without having reduced her lien to a judgment for a specific amount or foreclosed on
the lien. As a corollary to that argument, Nicole contends that she should have been permitted to
litigate the reasonableness of plaintiff’s fees.

We first address Nicole’s argument that she should have been able to litigate the
reasonableness of plaintiff’s fees. Initially, we note an apparent misunderstanding of Nicole’s
argument as it related to the trial court’s orders. In the November 10, 2016 order, the trial court
did not determine that Nicole could not challenge the total fee charged by alleging that certain
work was not performed or took too long; rather, it held that Nicole could not challenge plaintiff’s
rate of $300 per hour.

Moreover, relevant caselaw supports this determination. In an early decision, our Supreme
Court noted that when “there was a valid agreement fixing the compensation, we are not concerned
with the reasonableness of the fees.” Burnett v King, 263 Mich 33, 36; 248 NW 540 (1933). More
recently, in Rory v Continental Ins Co, 473 Mich 457, 468; 703 NW2d 23 (2005), our Supreme
Court reiterated that “[a] fundamental tenet of our jurisprudence is that unambiguous contracts are
not open to judicial construction and must be enforced as written.” Thus, the Court specifically
stated that “[w]hen a court abrogates unambiguous contractual provisions based on its own
independent assessment of ‘reasonableness,” the court undermines the parties’ freedom of
contract.” 1d. at 468-469. The Court’s determinations in that regard are logical, considering that

3 To the extent that Nicole attempts to challenge the legitimacy of the lien because of the lack of a
judgment or plaintiff’s failure to record it, that argument is an improper collateral attack on the
divorce court’s order determining that Nicole had violated the legal and valid lien on the Escanaba
property. “It is well established in Michigan that, assuming competent jurisdiction, a party cannot
use a second proceeding to attack a tribunal’s decision in a previous proceeding[.]” Workers’
Compensation Agency Dir v MacDonald’s Indus Prod, Inc (On Reconsideration), 305 Mich App
460, 474; 853 NW2d 467 (2014). If Nicole wished to challenge that determination, she was
required to appeal the divorce court’s order. Consequently, we cannot consider Nicole’s
arguments to the extent they could be construed as a collateral attack on the divorce court’s
decision. Id.



“[i]n resolving disputes between attorney and client regarding the amount of compensation due
under a written fee agreement, courts apply general rules of contract construction.” Wistrand v
Bese, 23 Mich App 423, 427; 178 NW2d 826 (1970).

In this case, Nicole admitted she agreed to the terms of the retainer agreement, which
specifically stated plaintiff’s rate was $300 per hour. Throughout the case, Nicole never
challenged that she agreed to that rate. In fact, Nicole acknowledged that she made several
payments on debt accruing when plaintiff charged that rate. Thus, there was no question of fact
that Nicole entered into the contract and agreed to pay plaintiff’s rate of $300 per hour. Allowing
Nicole to now challenge that rate solely on the ground of reasonableness would be to “undermine[]
the parties’ freedom of contract.” Rory, 473 Mich at 468-469. Consequently, when the trial court
held that Nicole was not permitted to argue that plaintiff’s rate was unreasonable, it did not err.
Id.

On appeal, Nicole appears to construe the trial court’s decision in the November 10, 2016
order as denying her the chance to litigate the hours billed on the grounds that plaintiff overbilled
or billed for work that was not performed. The trial court’s order did not so state. As just
discussed, the trial court’s first order merely set the rate of $300 per hour. But the trial court
considered allegations of overbilling when it issued the October 10, 2018 opinion and order
regarding plaintiff’s second revised motion for summary disposition. In that opinion and order,
the trial court reasoned that, despite over two years of litigation, Nicole had not identified a single
charge that was billed for a time longer than it took or that was billed for unperformed work.
Additionally, Nicole failed to present expert testimony that would suggest plaintiff billed far too
many hours for work that should take fewer hours.

In contrast, plaintiff provided voluminous documentation of the hours billed, the work
performed to support those hours, and averred that all of the work was performed and billed
contemporaneously. As noted, other than purportedly objecting to the total fee billed by plaintiff,
Nicole failed to identify any specific objection to plaintiff’s charges. When considering a motion
under MCR 2.116(C)(10), as here, “[a] reviewing court may not employ a standard citing the mere
possibility that the claim might be supported by evidence produced at trial. A mere promise is
insufficient under our court rules.” Law Offices of Jeffrey Sherbow, PC v Fieger & Fieger, PC,
326 Mich App 684, 694; 930 NW2d 416 (2019) (quotation marks omitted). In other words, at the
summary disposition phase, Nicole was required to present some evidence, other than her
conjecture, to support her claim that plaintiff overbilled Nicole in her divorce case. I1d. Nicole
failed to do so. Thus, the trial court was only left to consider the uncontroverted evidence supplied
by plaintiff. Therefore, the trial court appropriately granted summary disposition in favor plaintiff
on the breach-of-contract claim without first holding an evidentiary hearing regarding plaintiff’s
hours billed and work performed. Id.

As already noted, Nicole finally argues that the trial court erred by concluding plaintiff
could successfully assert a claim for conversion without first foreclosing on the lien or obtaining
a judgment setting the amount of debt secured by the lien. Nicole essentially argues that the law
does not permit a claim of conversion when the trial court failed to first determine the amount of
the debt. Nicole insists the trial court did not do that in this case because it refused to allow her to
litigate the reasonableness of plaintiff’s fees. As already discussed, the trial court acted properly
when it held that Nicole could not challenge plaintiff’s $300-per-hour rate and that Nicole failed

-7-



to adequately dispute the hours billed and work performed. Thus, when the trial court entered the
summary disposition order regarding the conversion claims, on October 10, 2018, the trial court
had determined the amount of the debt that was secured by the Escanaba property lien.
Specifically, the trial court had properly decided there was no genuine issue of material fact that
the amount of legal fees owed when plaintiff and Nicole agreed to the lien from the consent
judgment of divorce was $51,098.68. Therefore, even assuming that Nicole’s legal arguments are
grounded in Michigan caselaw,* they lack merit because there is no factual support. Nicole, as the
appellant in this case, “bears the burden of furnishing the reviewing court with a record that verifies
the basis of any argument on which reversal or other claim for appellate relief is predicated.”
Petraszewsky v Keeth, 201 Mich App 535, 540; 506 NW2d 890 (1993). Because the record shows
that the amount of the lien was determined before the trial court determined the conversion issue,
Nicole’s argument cannot warrant reversal. 1d.

B. TREBLE DAMAGES

Nicole next argues that the trial court miscalculated the treble damages under MCL
600.2919a(1). We disagree.

1. STANDARD OF REVIEW

“We review for clear error a trial court’s findings of fact and review de novo its conclusions
of law.” Home-Owners Ins Co v Perkins, 328 Mich App 570, 578-579; 939 NW2d 705 (2019)
(quotation marks omitted). “A finding is clearly erroneous when, although there is evidence to
support it, the reviewing court on the entire record is left with the definite and firm conviction that
a mistake has been committed.” Id. at 579 (quotation marks omitted). “Resolution of the issue
presented turns on the definition of actual damages, which presents a question of law that this
Court reviews de novo.” Alken-Ziegler, Inc v Hague, 283 Mich App 99, 102; 767 NW2d 668
(2009).

2. ANALYSIS

Nicole argues the trial court clearly erred by calculating treble damages on the basis of the
underlying debt, rather than the value of the property encumbered by the lien. “Treble damages
for statutory conversion are available under MCL 600.2919a(1)(a), but, in addition to the common-

4 Nicole’s assertion is dubious, considering that we have held that an attorney-charging lien is
enforceable against real property when the attorney and client specifically agreed to the lien on the
real property in question, as happened in this case. George v Sandor M Gelman, PC, 201 Mich
App 474, 478; 506 NW2d 583 (1993) (citation omitted) (“We conclude that an attorneys’ charging
lien for fees may not be imposed upon the real estate of a client, even if the attorney has
successfully prosecuted a suit to establish a client’s title or recover title or possession for the client,
unless (1) the parties have an express agreement providing for a lien, (2) the attorney obtains a
judgment for the fees and follows the proper procedure for enforcing a judgment, or (3) special
equitable circumstances exist to warrant imposition of a lien.”). Because the lien was valid under
applicable law, as the divorce court held, and the lien was the property interest converted in this
case, it follows that a judgment or foreclosure simply was not required. Id.

-8-



law elements for conversion, a plaintiff claiming statutory conversion must show that the
conversion was for the defendant’s ‘own use.” ” Magley, 325 Mich App at 314 n 3, quoting Aroma
Wines, 497 Mich at 356. “[S]Jomeone alleging conversion to the defendant’s ‘own use’ under MCL
600.2919a(1)(a) must show that the defendant employed the converted property for some purpose
personal to the defendant’s interests, even if that purpose is not the object’s ordinarily intended
purpose.” ld., quoting Aroma Wines, 497 Mich at 359 (alteration in original). Nicole does not
challenge the trial court’s determination regarding the appropriateness of treble damages, only the
trial court’s calculation of them.

The statute indicates the plaintiff in a conversion case “may recover 3 times the amount of
actual damages sustained . ...” MCL 600.2919a(1). Nicole claims plaintiff’s “actual damages”
were the value of the Escanaba property. In contrast, plaintiff asserts the trial court properly
determined that her actual damages were the amount of the underlying debt. In Alken-Ziegler, 283
Mich App at 102-103, this Court undertook defining the term “actual damages” in MCL
600.2919a(1):

The statute does not define the term “actual damages.” When interpreting
statutory language, our obligation is to ascertain the legislative intent that may be
reasonably inferred from the words expressed in the statute. When the Legislature
has unambiguously conveyed its intent in a statute, the statute speaks for itself, and
judicial construction is not permitted. We give undefined statutory terms their plan
[sic] and ordinary meanings. In those situations, we may consult dictionary
definitions. 1d.

Black’s Law Dictionary (8th ed) defines “actual damages™ as: “An amount
awarded to a complainant to compensate for a proven injury or loss; damages that
repay actual losses.” Applying this definition to MCL 600.2919a, “actual
damages” means the actual loss a complainant suffered as a result of a defendant’s
[] conduct. [Alken-Ziegler, 283 Mich App at 102-103 (citations omitted).]

We also stated in Alken-Ziegler, 283 Mich App at 104, that “MCL 600.2919a is a punitive statute
that provides for recovery of three times the amount embezzled. Punitive damages reflect a worthy
public policy consideration of punishing dishonest defendants and setting an example for similar
wrongdoers.”

Earlier, we also held that “[t]he measure of damages for the conversion of personal property
is the value of the property at the time of the conversion, in the absence of any testimony
establishing a peculiar value in the goods to the owner.” Bernhardt v Ingham Regional Med Ctr,
249 Mich App 274, 280; 641 NW2d 868 (2002) (quotation marks omitted). Stated differently,
“[i]t is undoubtedly true that damages for the conversion of articles having a regular market value
are measured generally by that value.” Id. (quotation marks omitted). Admittedly, this calculation
is usually more straight forward because the personal property converted has a fair market value—
in Bernhardt, the converted property was jewelry.

In this case, the issue is confused by the existence of real property that was encumbered by
a lien. However, it becomes clear when we consider that the personal property that was converted
was plaintiff’s lien, not the Escanaba property. Thus, the actual damages suffered must be



calculated using the “value of the [lien] at the time of the conversion .. ..” Id. (quotation marks
omitted).

According to the terms of the lien itself, which was established in the consent judgment of
divorce, plaintiff “shall retain a lien on the assets awarded to [Nicole], including [Nicole’s] interest
in the Escanaba property, to insure payment of attorney fees.” Thus, the value of the lien was the
amount of unpaid attorney fees. It is undisputed that, at the time Nicole sold the Escanaba property,
plaintiff was owed $51,098.68 in unpaid legal fees. Consequently, the trial court did not err when
it calculated plaintiff’s treble damages on that basis, rather than the value of the Escanaba property.
This is because the court was concerned with the value of the lien, not the value of the property.
Alken-Ziegler, 283 Mich App at 102-103; Bernhardt, 249 Mich App at 280.

Nicole argues this result was overly harsh considering she only realized income in the
amount of the value of the property, but the trial court punished her for more than that. As we
have held, though, the conversion statute’s treble damages provision is meant to be punitive in
nature. Alken-Ziegler, 283 Mich App at 104. Further, allowing Nicole to limit her damages on
the basis of what she was paid, rather than the value of the property right converted, would
encourage potential converters to undervalue the property being converted or underreport the price
paid, in the event their wrongdoing is eventually discovered. While that result might seem overly
harsh in the present case, because there was no evidence presented of such misdeeds by Nicole,
the punitive nature and plain language of MCL 600.2919a(1)(a) requires this result. Alken-Ziegler,
283 Mich App at 104.

III. BREACH OF CONTRACT

Nicole argues the trial court erred in summarily disposing, pursuant to MCR 2.116(C)(10),
the issue of the appropriate amount of interest for plaintiff’s breach-of-contract claim. We agree.

A. PRESERVATION

“Generally, an issue is not properly preserved if it is not raised before, addressed, or
decided by the circuit court or administrative tribunal.” Marik v Marik, 325 Mich App 353, 358;
925 NW2d 885 (2018) (quotation marks omitted). Plaintiff argues Nicole waived this issue by
failing to timely raise it. However, in Nicole’s response to plaintiff’s second revised motion for
summary disposition, Nicole specifically asserted that a factual dispute remained regarding the
calculation of interest, citing both to plaintiff’s billing statements that did not contain interest
charges and the e-mail from plaintiff’s assistant informing Nicole that she would not be charged
interest. Thus, Nicole raised this issue in a timely manner and preserved it for our review.

B. ANALYSIS

Nicole argues the trial court acted improperly when it granted summary disposition on the
issue of calculation of interest under the contract. In asserting a claim for a breach of contract, a
party “must establish by a preponderance of the evidence that (1) there was a contract (2) which
the other party breached (3) thereby resulting in damages to the party claiming breach.” Miller-
Davis Co v Ahrens Constr, Inc, 495 Mich 161, 178; 848 Nw2d 95 (2014). Nicole does not
challenge the existence of the contract, but the calculation of interest. As discussed earlier,
Michigan “[c]ourts enforce contracts according to their unambiguous terms because doing so
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respects the freedom of individuals freely to arrange their affairs via contract.” Rory, 473 Mich at
468. Thus, “[a] fundamental tenet of our jurisprudence is that unambiguous contracts are not open
to judicial construction and must be enforced as written.” Id.

In the contract at issue here, the parties agreed that Nicole “may be charged interest at the
annual rate of 7% of any balance that is not paid within 30 days after the date of the bill.” “The
term ‘may’ is permissive and indicates discretionary activity.” Aroma Wines, 303 Mich App at
449. Thus, under the terms of the contract, plaintiff had discretion regarding whether to charge
interest when Nicole was delinquent in paying. According to documentation submitted by
plaintiff, plaintiff chose not to charge interest until March 31, 2014. Indeed, in a June 2011 e-mail,
plaintiff’s assistant told Nicole she would not be charged interest on her account, although it was
implied that this agreement relied on Nicole’s continued payment of $100 per month. It is
undisputed that Nicole continuously paid $100 per month until April 2013.

The plain and unambiguous language of the contract permitted plaintiff to decide whether
to charge interest when Nicole’s payments were delinquent. From the record provided, it appears
plaintiff chose not to charge interest to Nicole for several years. There also was documentary
evidence provided that suggested plaintiff had specifically agreed not to charge interest, via an e-
mail from Nicole’s assistant, so long as Nicole continued to make monthly payments. While
plaintiff was permitted to challenge the veracity of that e-mail during the bench trial, the trial court
decided the issue during the summary disposition phase of the litigation before it could be argued.
Clearly, there was a question of fact regarding whether and when interest should accrue on the
debt owed by Nicole. Although the plain and unambiguous language of the contract provided
discretion to plaintiff regarding the charging of interest, it did not permit plaintiff to retroactively
request payment of that interest after impliedly or explicitly declining to charge it. Rory, 473 Mich
at 468. In granting summary disposition in favor of plaintiff on that issue, without considering the
factual dispute and Nicole’s evidence, the trial court erred. Auto-Owners Ins Co, 322 Mich App
at 224. Thus, we vacate the portions of the trial court’s orders and judgment related to the
calculation of interest and remand for the trial court to determine the factual question of when and
if interest was appropriate in this case.

Affirmed in part, reversed in part, and remanded for further proceedings consistent with
this opinion.

We do not retain jurisdiction.

/s/ Anica Letica
/s/ Karen M. Fort Hood
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GLEICHER, J. (concurring in part and dissenting in part).

The majority holds that defendant Nicole Blume converted plaintiff Alisa A. Peskin-
Shepherd’s lien interest in real property in Escanaba by selling the property and using the sale
proceeds to pay other debts. Whether the tort of conversion applies in this case presents a difficult
question, as the length and depth of the majority opinion reflects. If it does—a proposition | do
not accept—the majority has misperceived the nature of the “property” converted. I would hold
that Michigan tort law does not support that a conversion occurred under the circumstances
presented. If I am incorrect on that score, | would nevertheless remand for a recalculation of the
principal and interested owed.



Peskin-Shepherd represented Nicole Blume in a contentious divorce action.® The divorce
judgment provided: “Plaintiff’s attorney, ALISA A. PESKIN-SHEPHERD, shall retain a lien on
the assets awarded to Plaintiff, NICOLE M. KNUFF, including Plaintiff’s interest in the Escanaba
property, to insure payment of attorney fees.” The amount of the lien was not litigated or
memorialized anywhere, and the lien itself was not recorded. Nicole sold the Escanaba property
for $39,109.08 and deposited the proceeds in her bank account. She used the money to pay
creditors other than Peskin-Shepherd. At that point, she owed Peskin-Shepherd over $50,000.

Peskin-Shepherd’s third amended complaint described a claim for common-law
conversion involving the Escanaba property as follows:

117. Nicole ... knowingly and wrongfully ... exerted dominion over
Peskin-Shepherd’s interest in the Escanaba property by . . . arranging for Nicole to
obtain all the proceeds from the sale of the Escanaba property without first
satisfying Peskin-Shepherd’s lien and paying Peskin-Shepherd the balance owed
for attorney services and costs.

118. Nicole utilized the proceeds from the sale of the Escanaba property
without first paying Peskin-Shepherd the balance owed for attorney services and
costs.

119. Nicole thereby disposed of the . .. Escanaba propert[y] in a manner
that was inconsistent with and in violation of Peskin-Shepherd’s interest in [this]
properties.

122. Nicole[’s] actions constituted common law conversion.

The third amended complaint also stated a claim for statutory conversion, which permits trebling
the “actual damages” resulting from “[a]nother person’s ... converting property to the other
person’s own use.” MCL 600.2919a(1)(a). The statutory conversion averments mirror those in
the common-law conversion count, with the addition of the allegation that Nicole converted
Peskin-Shepherd’s interest in the proceeds “to her [Nicole’s] own use.”

The trial court granted partial summary disposition in Peskin-Shepherd’s favor on the
common-law and statutory conversion claims, reserving the question of damages. Following a
trial, the court trebled the amount of Peskin-Shepherd’s total lien amount ($51,098.68), rather than
the actual proceeds of the Escanaba property sale. The majority affirms this ruling, holding that
“the ‘personal property’ that was converted was plaintiff’s lien, not the Escanaba property itself.”

! Following the majority’s lead, I will refer to Nicole Blume as Nicole. At the time of the divorce,
she was Nicole Knuff.



I am unconvinced that Michigan caselaw supports an action for conversion under these
circumstances. Foreign authority supports that a conversion may have occurred, but adoption of
that precedent is for the Supreme Court. | part ways with the majority more definitively regarding
the calculation of damages.

The majority concedes that neither this Court nor our Supreme Court has ever “specifically
stated that an attorney’s lien is a property interest capable of being converted[.]” According to the
majority, both Courts have generated “a basis of law that could lead to no other conclusion.” In
my view, the issue is not so clear cut, and the caselaw cited by the majority points decidedly in the
other direction.

Historically, the tort of conversion applied only to chattels or tangible property capable of
being lost or found. Prosser tells us that conversion originated in the late 15th century as a remedy
(then called trover) in “cases in which the finder of lost goods did not return them, but used them
himself, or disposed of them to someone else.” Prosser & Keeton, Torts (5th ed), § 15, p 89.
Losing and finding lost goods eventually became unnecessary, but the requirement that the
involved property qualify as tangible remained. “[T]rover became the standard remedy for any
form of interference with a chattel.” Id.

The tort evolved somewhat over time, but in many jurisdictions, including Michigan, its
crux remained rooted in the idea that only the intentional interference with physical things—
chattels or goods—could establish a conversion. Prosser tells us that some jurisdictions now
recognize that the tort may embrace intangible rights that have been merged into something
tangible, such as a check, a bond, or a stock certificate. Id. at 91. Yet as recently as 1992, our
Supreme Court recited the historic formulation of conversion: “[Clonversion is defined as any
distinct act of domain wrongfully exerted over another’s personal property in denial of or
inconsistent with the rights therein.” Foremost Ins Co v Allstate Ins Co, 439 Mich 378, 391; 486
NW2d 600 (1992) (emphasis added). And even more recently, in Aroma Wines & Equip, Inc v
Columbian Distrib Servs, Inc, 497 Mich 337, 352; 871 NW2d 136 (2015), the Supreme Court
reaffirmed its previous adoption of the definition of conversion provided in the First Restatement
of Torts. That definition focuses solely on misuse of a “chattel,” which denotes tangible, personal

property:
“A conversion may be committed by
(a) intentionally dispossessing another of a chattel,
(b) intentionally destroying or altering a chattel in the actor's possession,
(c) using a chattel in the actor's possession without authority so to use it,

(d) receiving a chattel pursuant to a sale, lease, pledge, gift or other transaction
intending to acquire for himself or for another a proprietary interest in it,

(e) disposing of a chattel by sale, lease, pledge, gift or other transaction intending
to transfer a proprietary interest in it,



(F) misdelivering a chattel, or

(g) refusing to surrender a chattel on demand.” [Id. at 352, quoting 1 Restatement,
Torts, § 223.7]

The salient question presented in this case is whether the proceeds of a lien can be regarded
as a “chattel” capable of being converted. The majority answers in the affirmative, drawing
primarily on language located in three cases: Stewart v Young, 247 Mich 451, 455; 226 NW 222
(1929); Garras v Bekiares, 315 Mich 141, 148-149; 23 NW2d 239 (1946); and Warren Tool Co v
Stephenson, 11 Mich App 274; 161 NW2d 133 (1968). | do not read these cases as capaciously
as does the majority and find them either unhelpful or in conflict with the majority’s holding.

Stewart was an action for an accounting that arose from the parties’ real estate investments
and joint ventures—agreements that were never reduced to writing. When the involved real
properties were sold, the defendant pocketed the profit and the plaintiff demanded an accounting.
Stewart, 247 Mich at 454-455. The defendant refused the accounting, invoking the statute of
frauds. The trial court denied the plaintiff relief on statute-of-frauds grounds. The Supreme Court
reversed, explaining that the statute of frauds did not apply because the sale proceeds “are not real
estate but personal property,” and adding that “[t]he contract has been partially performed.” Id. at
455.3 Stewart concerns the right to an accounting in a business venture that happens to involve
real estate. It is not a case about conversion. The Court’s throw-away line characterizing the
proceeds of the joint ventures as “personal property” brought the dispute outside the statute of
frauds but does not provide much guidance in the tort context. The Court likely used the term
“personal property” simply to distinguish the money earned by selling the real estate from the real
estate itself.

Garras is more enlightening, but does not advance the majority’s position. There, the
defendant agreed to sell hams on consignment from the plaintiff. The parties agreed that title to
the hams would remain with the plaintiff until the hams were sold, and that the defendant would
pay the plaintiff for “all accounts receivable” from the proceeds of the ham sales. Garras, 315
Mich at 143-144. The plaintiff believed that the defendant was not properly accounting for the
hams sold and the money collected, and so the parties entered into a settlement agreement that
included the following provisions characterizing the defendant’s actions as “conversion’:

2 In Aroma Wines, the Supreme Court did not even mention the definition of conversion contained
in the Second Restatement of Torts, which also describes a chattel-centric tort: “Conversion is an
intentional exercise of dominion or control over a chattel which so seriously interferes with the
right of another to control it that the actor may justly be required to pay the other the full value of
the chattel.” Restatement Torts, 2d, § 222A(1). As discussed below, the Second Restatement also
includes a provision that might allow for a lien to be considered personal property creating liability
if converted.

8 «[U]nder the well-settled rule in equity, partial performance excepts . . . a contract [for the sale
of an interest in real estate] from the operation of the statute of frauds[.]” Frank v American Trust
Co, 259 Mich 394, 397; 243 NW 240 (1932).



Whereas, second party (defendant) has heretofore obtained merchandise in
the nature of meat products from first party (plaintiff), on consignment under the
terms of a written agreement heretofore entered into between the parties hereto; and

Whereas, second party has disposed of said merchandise contrary to the
terms of said agreement, and wilfully converted the same or the monies derived
from the sale of the said merchandise to his own use and benefit . . .. [Id. at 144.]

The settlement fell apart when the defendant defaulted on his agreement to pay. The plaintiff sued,
and the defendant admitted that he owed the plaintiff $3,988.21. The trial court found for the
plaintiff only “in assumpsit” (contract) rather than for conversion in tort.* The question presented
in the Supreme Court was whether the plaintiff was entitled to judgment in tort or contract. Id. at
146.

The Supreme Court held that that the plaintiff “was not entitled to a judgment in tort for
conversion” because the plaintiff “was not entitled to the specific or identical moneys collected by
defendant from his customers[.]” 1d. at 147 (emphasis added). The “specific or identical money”
distinction was critical to the Court’s holding. The Court explained that under the parties’
consignment agreement, “when defendant sold the merchandise, title passed to him and from him
to his customers[,]” and no conversion occurred. Id. at 146. The plaintiff “carried a running
account,” and “[a]lthough the assignment agreement provided in general terms for the assignment
and transfer of all defendant's accounts receivable to plaintiff, the record does not show specifically
what money, if any, he collected on these accounts and failed to account for.” Id. at 147. The
Court observed that the defendant “was not required to deliver to plaintiff the specific or identical
moneys which he collected for merchandise sold or on accounts receivable, but was only required
to pay plaintiff the invoiced price for merchandise delivered to him.” Id. For this reason, an action
in conversion could not lie. Citing older authority, the Court reminded that “[t]rover is not
maintainable for money unless there be an obligation on the part of the defendant to return the
specific money intrusted to his care.” 1d. at 148 (quotation marks and citation omitted).

Garras instructs that when it comes to money, there can be no conversion unless the
plaintiff identifies the specific money that a defendant was obligated to deliver. Failure to pay a
debt from the proceeds of a pot of money is not conversion under Garras, unless the defendant’s
share is in some manner specifically identified.®

Like Garras, the facts of this case do not provide support for the proposition that Peskin-
Shepherd was entitled to the “specific or identical” money that was paid for the Escanaba property.

4 “The remedy in tort is more favorable to the aggrieved party in some respects than is the asserted
right of action in assumpsit, although as a general rule the measure of damages is the value at time
of conversion.” Janiszewski v Behrmann, 345 Mich 8, 36; 75 NW2d 77 (1956).

5 For example, if the parties had agreed that the plaintiff was entitled to all of the $20 bills or gold
coins collected or earned in an enterprise, an action for conversion could be sustained under
Garras.



Most likely there was no actual money, just electronic transfers of funds. More concretely, the
divorce judgement does not mention the amount of money that Nicole owed in attorney fees. At
the time Peskin-Shepherd’s lien was incorporated into the divorce judgment, no one knew the sale
value of the Escanaba property, either. No “specific” sum of money was identified at all, placing
this case in precisely the same factual frame as Garras. The lien represented a simple debt (like
the overdue account in Garras), rather than “specific” money. See also Thrift v Haner, 286 Mich
495, 496; 282 NW 219 (1938) (finding no conversion related to money collected by an officer of
a hockey league who failed to turn over the plaintiff’s share of the profits from a contract regarding
the use of an ice hockey rink).

Which brings us to Warren Tool Co v Stephenson, 11 Mich App 274. This Court’s lengthy
opinion centers primarily on whether the facts supported the existence of an equitable lien. 1d. at.
281-298. The final pages of the opinion address conversion, but this Court did not decide whether
the tort had been established. Rather, this Court provided guidance regarding conversion for the
trial court on remand; | interpret the thrust of that guidance differently than does the majority.

The majority correctly notes that in Warren Tool, this Court held that the defendants’
withholding of money due to the plaintiff created an equitable lien in the plaintiffs’ favor. In its
haste to analogize an equitable lien with the lien imposed in this case, the majority skims over the
Warren Tool Court’s analysis regarding conversion. That analysis is not fairly reduced to the
general proposition that a lien is a form of chattel capable of being converted, contrary to the
majority’s efforts to fit it into that box.

The plaintiff in Warren Tool was a toolmaking company. It agreed to provide tooling for
the defendants’ company to sell to a third party, Highway Products, Inc. Id. at 277.5 Because the
plaintiff was concerned about getting paid, it demanded some sort of security for the tooling. The
parties ultimately agreed that an Ohio bank, rather than Stephenson Industries, would write the
payment checks to suppliers, including the plaintiff. 1d. at 277-278. The parties’ letter agreement
included the specific order number associated with the Highway job and the specific amount
($16,820) that would be paid by Highway by check, deposited in the Ohio bank, and disbursed by
the bank to the plaintiff and others. 1d.

But the letter omitted a promise on the part of the defendants to actually deposit Highway’s
payment into the defendants’ business account at the Ohio bank. 1d. When the defendants received
Highway’s check, they did not deposit in the Ohio bank. Instead, they negotiated it elsewhere and
used the funds for purposes other than paying the plaintiff. Id. at 279-280. The plaintiff sued for
conversion. Id. at 280.

The trial court ruled that the parties had only an “illusory” arrangement because the
defendants’ company never put in writing that it would deposit the check into the Ohio bank. Id.
Based on an exhaustive review of the law governing equitable liens, this Court held that the
plaintiffs established an equitable lien on the Highway proceeds. Id. at 294-296. In other words,
the plaintiffs had a property interest in the Highway check regardless of whether they had a

® As noted in the opinion, the defendants’ company—Stephenson Industries—was bankrupt, and
the plaintiffs sued the former president and general manager personally. 1d. at 279.
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contract. The next question was whether that property interest gave rise to a tort claim for
conversion.

This Court’s discussion of conversion centered firmly on the check issued by Highway.
This Court stated:

When Stephenson Industries deliberately obliterated plaintiffs’ interest in
the check, it would appear on the present record that it converted property
belonging to the plaintiffs which had a value of $16,820. A negotiable instrument
may be the subject of a suit for conversion and one who is authorized to collect a
note and remit the proceeds may be sued for conversion if he collects but does not
remit the proceeds.

However, where there is no duty to pay the plaintiff the specific moneys
collected, a suit for conversion may not be maintained. ... [ld. at 298-299
(citations omitted, emphasis added).]

Both an equitable lien and the tort of conversion require proof that “the moneys have been
particularly designated and dedicated to the claimant,” the Court stressed. Id. at 299. And in
Warren Tool, “[t]he diverted moneys were specifically allocated in the letters to the plaintiffs.”
Id. at 300.

Post-Warren Tool, this Court has more specifically acknowledged that a purloined check
may be the subject of a conversion action. In Pamar Enterprises, Inc v Huntington Banks of Mich,
228 Mich App 727, 734-735; 580 NW2d 11 (1998), we noted that “[a] check is considered the
personal property of the designated payee,” and can be converted “if a bank makes or obtains
payment with respect to the instrument for a person nontitled to enforce the instrument or receive
payment.” (Quotation marks and citation omitted.) In that circumstance, the intended payee may
bring an action “against either the depositary bank or the drawee bank.” Id. at 734.

No specific check is at issue in this case and therefore, Warren Tool is readily
distinguishable. There, the defendants had in their possession a tangible object—a check made
out to their company—representing a known sum as payment for an agreed-upon debt. Unlike in
Warren Tool, the parties in this case never reached a meeting of the minds regarding Nicole’s debt,
there was no mutual understanding as to the value of the lien, and no specific check was ever
issued (that we know of). The lien amount was undefined, unmentioned, and amorphous rather
than tangible. Peskin-Shepherd had a right to be paid from the proceeds of the Escanaba sale, but
no evidence supports an agreement entitling her to the actual check issued by the buyer of the
property. As precedent supporting a conversion in this case, Warren Tool falls short.

Michigan law simply does not support the majority’s conversion analysis. To the contrary,
the caselaw—including Aroma Wines—supports that an intangible interest, such as a lien that has
not been recorded or reduced to actual numbers, cannot be converted. It is more than tempting to
reach the opposite conclusion, given the odiousness of Nicole’s conduct. But doing so is simply
inconsistent with the precedent we are bound to follow.

Nevertheless, | would urge our Supreme Court to adopt a broader view of conversion.
When most business exchanges involved physical products, it made sense that the existence of a
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“chattel” was a fundamental requirement of the tort. Today, however, intangibles are the subjects
of much of the world’s commerce. The Second Restatement of Torts recognizes this reality, as it
enlarges the tort of conversion to include intangible property rights that are merged into a
document: “One who effectively prevents the exercise of intangible [property] rights of the kind
customarily merged in a document is subject to a liability similar to that for conversion, even
though the document is not itself converted.” Restatement Torts, 2d, 8 242(2). This section of the
Restatement recognizes that “an intangible property right can be united with a tangible object for
conversion purposes.” Thyroff v Nationwide Mut Ins Co, 8 NY3d 283, 289; 832 NYS2d 873; 864
NE2d 1272 (2007). Society’s “growing dependence on intangibles” such as electronic data and
digital information has spurred the adoption of § 242(2) by other jurisdictions. Id. at 291 (quotation
marks and citation omitted). But 8 242(2) has not been adopted by any court in Michigan.

Perhaps the most interesting discussion of the conversion of intangibles involves a domain
name, “sex.com,” in Kremen v Cohen, 337 F3d 1024 (CA 9, 2003). Construing California law,
the United States Court of Appeals for the Ninth Circuit proposed in Kremen a view of conversion
expanding the tort well beyond the Restatement requirement of merger in a document, observing
that conversion has been applied to: “music recordings, radio shows, customer lists, registry
filings, confidential information and even domain names.” 1d. at 1033. Characterizing the strict
application of a merger requirement as “vestigial,” the Ninth Circuit declared: “Were it necessary
to settle the issue once and for all, we would . . . hold that conversion is a remedy for the conversion
of every species of personal property.” ld. (quotation marks and citation omitted).” See also
Thyroff, 8 NY3d at 292-293 (“[W]e believe that the tort of conversion must keep pace with the
contemporary realities of widespread computer use. We therefore . . . hold that the type of data
that Nationwide allegedly took possession of—electronic records that were stored on a computer
and were indistinguishable from printed documents—is subject to a claim of conversion in New
York.”).

Peskin-Shepherd’s lien on the Escanaba property was an intangible property interest
reduced to writing. For that reason, the Second Restatement might very well support that Nicole
converted the lien when she sold the property and did not honor her debt to Peskin-Shepherd. But
both the trial court and the majority approached the issue from a different perspective, skipping
over the “chattel” requirement that is today firmly engrafted in Michigan tort law. While there
may be good grounds to look the other way in this case, doing so writes a new chapter in our state’s
tort jurisprudence. | would leave that task to the Supreme Court.

" Obviously the definition of “personal property” underlying the Ninth Circuit’s opinion in Kremen
differs from the majority’s interpretation of the term as it was used by our Supreme Court in
Stewart. “Property is a broad concept that includes every intangible benefit and prerogative
susceptible of possession or disposition,” the court explained. Kremen, 337 F3d at 1030 (quotation
marks and citation omitted). But while first charactering a domain name as “personal property,”
the Court carefully analyzed the reasons that the tort of conversion should be reimagined to include
property other than physical chattels. 1d. at 1030-1032. This is the step that the majority’s
discussion of Stewart ignores.



Were | to accept that Nicole committed the tort of conversion, | would nonetheless disagree
with the majority’s analysis of the measure of Peskin-Shepherd’s damages. The majority holds,
in essence, that Nicole converted the entirety of Peskin-Shepherd’s lien by pocketing the proceeds
of the Escanaba land sale. The caselaw, however, supports that the “property” converted by Nicole
was the cash value of the land in Escanaba, not the lien itself. “The general rule for
the measure of damages for conversion is the value of the converted property at the time of
the conversion.” Ehman v Libralter Plastics, Inc, 207 Mich App 43, 45; 523 NW2d 639 (1994).
Nicole converted the proceeds of her sale of the property; she turned real property into money, and
it was the money that she wrongfully withheld from Peskin-Shepherd. The third amended
complaint admits this proposition by alleging that Nicole wrongfully “exerted dominion over
Peskin-Shepherd’s interest in the Escanaba property.” That “interest” was the amount Nicole
acquired when the property sold: $39,109.08.

The language of the conversion statute also compels the conclusion that the amount
converted was the amount of money that Nicole applied to her “own use.” MCL 600.2919a(1)(a).
Nicole applied the proceeds of the sale to her own use, not the lien itself. When she used the sale
proceeds to pay other debts, she deprived Peskin-Shepherd of a specific sum, not an inchoate,
intangible lien interest in real property. Here is another way of looking at it: think about the tort
of conversion as the civil analogue for theft. Nicole stole from Peskin-Shepherd the money that
Nicole made on the land sale—she did not steal the lien itself.

The Second Restatement supports this common-sense method of measuring the damages
attributable to the conversion of a document. Restatement Torts, 2d, § 242, comment c, states:
“Where a negotiable instrument is converted, the measure of the converter’s liability is presumed
to be the face amount of the instrument.” See Aroma Wines, 497 Mich at 358-359 (“[C]onversion
‘to the other person’s own use’ requires a showing that the defendant employed the converted
property for some purpose personal to the defendant’s interest[.]”). The “property” converted here,
if the tort applies at all, was the money obtained from the sale. | would remand for a recalculation
of damages based on that principle.®

/sl Elizabeth L. Gleicher

8 I concur with the majority’s resolution of the remaining issues presented in this appeal.

9-
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