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SHAPIRO, J. 

 Plaintiff Marilyn Williams appeals the trial court’s order granting summary disposition in 

favor of defendant Farm Bureau Mutual Insurance Company of Michigan under MCR 

2.116(C)(10), on the basis that plaintiff made a false or fraudulent statement related to her claim 

for no-fault benefits in violation of an antifraud provision in its policy.  In light of the Supreme 

Court’s recent decision in Meemic Ins Co v Fortson, ___ Mich ___; ___ NW2d ___ (2020) (Docket 

No. 158302), we reverse.   

I.  BACKGROUND 

 Plaintiff was injured in an automobile collision on September 1, 2016.  She filed a claim 

for personal protection insurance (PIP) benefits with defendant, her no-fault insurer.  Defendant 

denied the claim and plaintiff filed suit on October 20, 2017.   

Defendant moved for summary disposition on the ground that plaintiff’s policy, including 

her PIP coverage, was void because she had violated an antifraud provision in the policy by making 
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false statements to defendant after her auto accident regarding her employment, the extent of her 

injuries and her need for assistance.  Because the issue presented is purely legal, we need not 

recapitulate the details of the alleged fraud.  The provision relied on by defendant provided that 

the policy would be void if a claimant made a material misrepresentation either in procuring the 

policy or in the course of postprocurement claims.  The relevant provision in the policy reads:  

The entire policy will be void if whether before or after a loss, you, any 

family member, or any insured under this policy has: 

 

1.  Intentionally concealed or misrepresented any material fact or 

circumstances; 

2.  engaged in fraudulent conduct; or 

3.  made false statements; 

 

 relating to this insurance or to a loss to which this insurance applies. 
 

Significantly, defendant does not claim that plaintiff committed fraud in the inducement, 

i.e., plaintiff did not make any material misrepresentations when applying for and purchasing 

defendant’s no-fault policy.  Nor does defendant claim in its motion that the evidence concerning 

the accident, injury and treatment, seen in the light most favorable to plaintiff, would be 

insufficient to qualify for PIP benefits.  Defendant sought dismissal solely on the allegations of 

postprocurement fraud.  The trial court granted the motion and this appeal followed. 

II.  ANALYSIS 

A.  

 In Meemic, ___ Mich ___, the Michigan Supreme Court considered whether a no-fault 

insurer may rely on a contractual antifraud provision to deny a claim or void or rescind a policy 

when the benefits in question are those mandated by statute, such as PIP benefits, as opposed to 

optional coverages such as uninsured motorist coverage.  The Court concluded that as to benefits 

mandated by the no-fault act, MCL 500.3101 et seq., a no-fault policy may not provide for defenses 

to coverage other than those in the no-fault act or that existed in common law and were not 

abrogated by the act.  The Court unambiguously concluded that antifraud provisions are invalid to 

the degree they purport to apply to misrepresentations or fraud that occur after the policy has been 

issued (postprocurement fraud) but upheld such provisions as long as they are limited to fraud in 

the inducement (preprocurement fraud).  In the opinion’s concise opening paragraph, the Court 

explained the legal problem and resolved it: 

Meemic Insurance Company seeks to void its policy with defendants Louise and 

Richard Fortson and stop paying no-fault benefits to their son.  Although the 

benefits are mandated by statute, Meemic seeks to avoid its statutory obligations 

by enforcing the antifraud provision in the policy.  The issue before the Court is the 

extent to which a contractual defense like the one here is valid and enforceable 

when applied to coverage mandated by the no-fault act, MCL 500.3101 et seq.  We 

hold that such contractual provisions are valid when based on a defense to 

mandatory coverage provided in the no-fault act itself or on a common-law defense 
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that has not been abrogated by the act.  Because Meemic’s fraud defense is 

grounded on neither the no-fault act nor the common law, it is invalid and 

unenforceable.  [Id. at ___; slip op at 1-2 (emphasis added).] 

In determining that the antifraud provision did not have a basis in the common law, the 

Court distinguished postprocurement fraud from fraud in the inducement: 

[T]he fraudulent activity at issue here did not relate to the inception of the contract.  

The fraudulent attendant-care bills . . . neither induced Meemic to enter into the 

policy nor deceived Meemic as to the contents of the policy.  Meemic could not 

possibly have relied on any fraudulent misrepresentations when it agreed to insure 

the Fortsons in 2009 because, at the time, they had not yet made any of the alleged 

misrepresentations. . . . In short, Meemic’s contract-based fraud defense fails 

because it is not the type of common-law fraud that would allow for rescission.  [Id. 

at ___; slip op at 17-18 (emphasis added).] 

 The Court forcefully reiterated its view that a no-fault policy may provide for nonstatutory 

policy-based exclusions and defenses only as to optional coverages, not mandatory ones such as 

PIP benefits:  “[O]ne thing that is not open to debate is that the [no-fault] act governs the coverages 

it mandates, and the insurance policy controls coverages that are optional (i.e., not required by the 

act)[.]”  Id. at ___; slip op at 6.  The Legislature did not include postprocurement 

misrepresentations among the grounds in MCL 500.3113 on which a court may conclude that the 

claimant is not entitled to PIP benefits, though it could readily have been included.1   

 It is clear that the text of the no-fault act does not authorize insurers to void or rescind a 

no-fault policy on the basis of fraud or misrepresentation.  Because fraud is not a statutory defense, 

the sole remaining question is whether that defense existed at common law and survived the 

adoption of a no-fault system.  Meemic concluded that under common law, fraud constituted 

grounds to void a contract only as to preprocurement fraud:  

[W]e must consider whether Meemic’s fraud defense is available at common law.  

As we explained in [Titan Ins Co v Hyten, 491 Mich 547, 555; 817 NW2d 562 

(2012)], “Michigan’s contract law recognizes several interrelated but distinct 

common-law doctrines—loosely aggregated under the rubric of ‘fraud’—that may 

entitle a party to a legal or equitable remedy if a contract is obtained as a result of 

 

                                                 
1 The grounds set forth in MCL 500.3113 are the knowing use of an unlawfully taken vehicle, 

MCL 500.3113(a), a failure to carry the security required by MCL 500.3101 or 500.3103 on the 

vehicle involved in the accident, MCL 500.3113(b), or when a claimant is an out-of-state occupant 

of a vehicle not registered in Michigan that was not insured by an insurer that has filed a 

certification in compliance with MCL 500.3163, see MCL 500.3113(c).  And notably, in MCL 

500.3173a(4) the Legislature has demonstrated that it knows how to adopt legislation making 

postprocurement fraud grounds for denial of a claim.  That statute provides that, as to claims filed 

with the Michigan automobile insurance placement facility, provision of material false information 

renders the claimant ineligible for benefits and classifies such an act as a fraudulent insurance act 

under MCL 500.4503. 



4 

fraud or misrepresentation.”  The key phrase is “if a contract is obtained as a result 

of fraud or misrepresentation.”  Id.  [Id. at ___; slip op at 13.] 

The Court continued, “At common law, the defrauded party could only seek rescission, or 

avoidance of the transaction, if the fraud related to the inducement to or inception of the contract.”  

Id. at ___; slip op at 13-14 (emphasis in original).  Thus, where the fraud alleged was not in “the 

inducement to or inception of the contract,” there is no common-law basis to rescind or avoid 

performance. 

 Meemic also explained that applying such antifraud provisions to mandatory coverage 

undermines the entire no-fault system.  It stated that “[t]o allow such provisions would reduce the 

scope of the mandatory coverage required by the no-fault act, as supplemented by the common 

law.  It would in short, vitiate the act.”  Id. at ___; slip op at 10 (emphasis added).  And were there 

any doubt as to the import of its decision, the Court recapped its holding at the end of the opinion: 

“[W]e hold that [the] contractual antifraud provision is invalid and unenforceable because it is 

not based on a statutory or unabrogated common-law defense.”  Id. at ___; slip op at 24 (emphasis 

added).   

In the instant case, the allegedly fraudulent statements were made postprocurement and did 

not influence or induce the policy’s procurement.  The rule of law clearly set forth in Meemic 

requires that we reverse the trial court. 

B.   

 Whether postprocurement fraud could void a PIP policy has only became significant since 

this Court’s decision in Bahri v IDS Prop Cas Ins Co, 308 Mich App 420, 424-425; 864 NW2d 

609 (2014), which applied an antifraud provision to postprocurement fraud in a PIP case.  Prior to 

Bahri, no case of record had ever held that false statements by a Michigan no-fault insured—other 

than those relevant to fraud in the inducement—were grounds to void or rescind a policy.  Since 

Bahri, claims of fraud asserted by no-fault insurers against their insureds have become 

commonplace.   

 Bahri did not provide extensive analysis in support of its holding.  Rather, it relied 

exclusively on Mina v Gen Star Indemnity Co, 218 Mich App 678, 686; 555 NW2d 1 (1996) rev’d 

in part on other grounds 455 Mich 866; 568 NW2d 80 (1997), a fire insurance case governed by a 

wholly different statute, MCL 500.2833.  That statute not only permits insurers to incorporate 

antifraud provisions in their policies, its plain text requires fire insurance policies to include a 

provision “[t]hat the policy may be void on the basis of misrepresentation, fraud, or concealment.”  

MCL 500.2833(1)(c).  Such a clause in a fire insurance policy is entirely consistent with the 

controlling statute.  However, Mina provides no support for the notion that such a clause is 

consistent with the no-fault act, which does not contain such language.  And Bahri neglected to 

examine or explain why no-fault insurance policies should be governed by a fire insurance statute 

containing critical language missing from the no-fault act.  Indeed, the inclusion of a fraud remedy 

in MCL 500.2833 reflects the Legislature’s awareness that such provisions are warranted in certain 

circumstances,  and strongly suggests that the Legislature deliberately adopted a different approach 
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when it enacted the no-fault act.2  In sum, by concluding that a single misrepresentation in the 

course of a PIP claim was ground to deny all benefits and void the contract on summary 

disposition, Bahri announced a rule of law unrooted in precedent or statutory authority. 

 Further, Bahri never considered whether the antifraud provision it upheld was consistent 

with the no-fault act insofar as it was applied to fraud other than fraud in the inducement—it merely 

assumed that to be the case despite the absence of supporting caselaw.  And the no-fault act does 

provide other grounds for denial of benefits.  For example, Meemic points out that “MCL 500.3113 

lists several of . . . these circumstances, including, for example, when a person willingly operates 

an unlawfully taken vehicle or operates a vehicle as to which he or she was an excluded operator.  

The no-fault act, however, does not provide a fraud defense to PIP coverage.”3  Id. at ___; slip op 

at 12 (emphasis added).   

 Contrary to defendant’s suggestion, limiting no-fault antifraud provisions to fraud in the 

inducement—as required by Meemic—will not leave no-fault insurers without recourse in the 

event of a fraudulent claim.  An insurer maintains the power to deny claims or parts of claims it 

believes fraudulent.  The plaintiff then bears the burden of filing suit and ultimately proving that 

she was injured in an auto accident and that the injury resulted in reasonable and necessary medical 

care and other covered expenses.   

Furthermore, the Legislature provided a specific remedy for postprocurement fraud in the 

no-fault act itself.  MCL 500.3148(2) permits an insurer to recoup attorney fees “in defending 

against a claim that was in some respect fraudulent or so excessive as to have no reasonable 

foundation.”  The fact that the no-fault act provides a specific mechanism for relief in the context 

of a fraudulent claim further supports that materially different remedies created by the insurance 

policy are not valid.  “It is a general rule of law in Michigan that when a statute creates a new right 

or imposes a new duty having no counterpart in the common law the remedies provided in the 

statute for violation are exclusive and not cumulative.”  Ohlsen v DST Indus, Inc, 111 Mich App 

580, 583; 314 NW2d 699 (1981), citing Pompey v General Motors Corp, 385 Mich 537; 189 

NW2d 243 (1971). 

C. 

Meemic did not consider the legal underpinnings of Bahri or the many cases that have 

followed it.  The Supreme Court mentioned Bahri only in a footnote and declined to determine 

 

                                                 
2 The only other case cited in Bahri was TBCI PC v State Farm Mut Auto Ins Co, 289 Mich App 

39; 795 NW2d 229 (2010).  But that case did not address whether or not antifraud provisions were 

permissible in no-fault policies.  The question in TCBI was whether a prior jury’s finding of fraud 

by the claimant constituted res judicata as to the claimant’s medical provider when it filed their 

own suit for reimbursement.  Id. at 40-44.  The jury’s finding in the prior case that the claimant 

had committed fraud and so was not entitled to coverage was not appealed, and so the validity of 

the antifraud provision was never considered by this Court.  

3 As noted in fn 1, this does not apply if the claim is made to the Michigan automobile insurance 

placement facility.  MCL 500.3173a(2). 
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whether and to what extent that case survived its holding.  The footnote does contain a suggestion 

that the Court might view Bahri’s reach differently when the claimant is the named insured:   

The Court of Appeals has upheld a fraud-exclusion provision when the fraud related 

to proof of loss on a claim rather than fraud in the procurement or execution of the 

policy.  See Bahri v IDS Prop Cas Ins Co, 308 Mich App 420, 425; 864 NW2d 609 

(2014); but see Shelton [v Auto-Owners Ins Co], 318 Mich App 648, 652-655; 899 

NW2d 744 (2017) (limiting Bahri to when the claimant is an insured under the 

defendant's policy).  A leading treatise has explained that “to avoid a policy on the 

ground of fraud or false swearing in the proof of loss, the statement in question 

must be material.”  13A Couch, Insurance, 3d (2019 rev ed), § 197:18, pp 48-49.  

In this case, however, because there is no allegation of fraud in relation to Justin’s 

claim for benefits, the Court need not address the issue of whether and to what 

extent fraud related to proof of loss can justify voiding the policy.  Moreover, 

because this case involves fraud by someone other than the claim beneficiary, the 

Court need not address whether a clause voiding a policy for postprocurement fraud 

would be valid as applied to fraud by an individual who is both a policyholder and 

the claim beneficiary.  [Meemic, ___ Mich at ___; slip op at 16 n 15.] 

Despite this hint that Bahri might survive in some form if the claimant was also the policy holder, 

the Court resoundingly rejected such an approach later in the opinion by explaining that the 

claimant’s relation to the policy did not alter its conclusion that the antifraud provision was 

inconsistent with the no-fault act: 

 [T]he correct framework for deciding this case has nothing to do with the now-

abrogated innocent third-party doctrine. . . .  The dispositive question in this case 

turns upon the nature of the common-law fraud defense—specifically, that it must 

relate to the contract’s inception—which is irrelevant to [the claimant’s] status as a 

third party.  [Id. at ___; slip op at 18 n 17.] 

Thus, Meemic did not turn on the fact that the claimant was not a party to the contract, but on the 

holding that antifraud provisions may not be applied to PIP claims, other than fraud in the 

inducement.   

By addressing Bahri only tangentially and declining to adopt its holding, the Meemic Court 

left it to our Court to sort out what now remains of Bahri.4  We conclude that Bahri remains good 

 

                                                 
4 Our dissenting colleague concludes that Meemic “expressly exempted this scenario from its 

holding,” because plaintiff is both the policyholder and the claim beneficiary.  We agree.  But the 

task before us is to answer the legal question expressly left open by the Court, i.e., whether, given 

Meemic’s holding and reasoning, “a clause voiding a policy for postprocurement fraud would be 

valid as applied to fraud by an individual who is both a policyholder and the claim beneficiary.”  

Meemic, ___ Mich at ___; slip op at 16 n 15.  The dissent fails to offer any explanation how Bahri 

remains viable as applied to postprocurement fraud in light of Meemic. 
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law only to the extent that it is consistent with the no-fault act and common law as explained in 

Meemic.  In other words, it applies only in cases of fraud in the inducement.5 

Our dissenting colleague focuses much of her argument on the evidence of statements made 

by plaintiff that appear to be false.   We agree that given the evidence before us, plaintiff likely 

testified falsely at one or both depositions.  Sorting out the truth is a jury function, however.  And 

here, the task is complicated by the fact that determining whether plaintiff was truthful may hinge 

on an assessment of the credibility of others, including her friend for whom she testified in a 

separate case.  Moreover, this case does not involve a single claim for benefits, but many such 

claims.  Sorting out whether plaintiff testified falsely about her eligibility for replacement care 

benefits, for example, does not tell us whether she was entitled to recover medical benefits for 

reasonable and necessary medical care.  Assessing truth and weighing evidence are not within a 

judge’s purview under MCR 2.116(C)(10).  Sabbagh v Hamilton Psychological Servs, PLC, 329 

Mich App 324, 346; 941 NW2d 685 (2019). 

We agree with the dissent that plaintiff’s statements are fodder for impeachment and some 

are likely admissible as substantive evidence.  The question in this case is not whether plaintiff 

committed postprocurement fraud—that is an inherently fact and credibility-driven analysis.  The 

question is whether the fraud provision in defendant’s policy is enforceable as to postprocurement 

fraud so as to enable a court to sustain a preemptive denial of all coverage, even where some or all 

of claim is meritorious.  A fact-finder is free, and has always been free, to conclude that some or 

all of plaintiff’s claimed benefits were properly denied by defendant.  And the trial court is free to 

conclude that the claim “was in some respect fraudulent or so excessive as to have no reasonable 

foundation,” in which case it may award the insurer its attorney fees.  MCL 500.3148(2).   But the 

no-fault act makes clear that those determinations must take place at the end of a trial, not before 

one has begun. 

III.  CONCLUSION 

 Meemic held that antifraud provisions in no-fault policies apply to fraud in the inducement 

but not to allegations of postprocurement fraud.  Accordingly, the policy provision on which 

defendant and the trial court relied is “invalid and unenforceable” to the degree a no-fault insurer 

seeks to apply it to allegations of postprocurement fraud in a claim under a mandatory coverage, 

as in this case.  Meemic, ___ Mich at ___; slip op at 24.  The order of summary disposition is 

 

                                                 
5 Meemic also allowed that a fraud exclusion may be “valid as applied to a party’s failure to 

perform a substantial part of the contract or one of its essential terms.”  Meemic, ___ Mich at ___; 

slip op at 16.  Here, however, as Meemic demonstrates, there is no basis to conclude that a PIP 

policy’s fraud provision is an essential term as the contract would be binding and fully consistent 

with the no-fault act without the provision.  The terms that are essential to a PIP policy are those 

defined in the Act.  “As a general rule, Michigan’s no-fault insurance system is a comprehensive 

scheme of compensation designed to provide sure and speedy recovery of certain economic losses 

resulting from motor vehicle accidents.”  Bazzi v Sentinel Ins Co, 502 Mich 390, 396; 919 NW2d 

20 (2018) (quotation marks and citations omitted). 
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reversed and the case is remanded for proceedings consistent with this opinion.  We do not retain 

jurisdiction. 

 

/s/ Douglas B. Shapiro  

/s/ Elizabeth L. Gleicher  
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K. F. KELLY (dissenting). 

 I respectfully dissent.  Because I conclude that plaintiff’s request for no-fault benefits did 

not fall within the parameters delineated in Meemic Ins Co v Fortson, ___ Mich ___, ___; ___ 

NW2d ___ (2020) (Docket No. 158302), I would affirm the trial court’s order granting summary 

disposition in favor of defendant.  Moreover, I would affirm based on the factual and procedural 

background of this case.   

I. BASIC FACTS AND PROCEDURAL HISTORY 

 I think it is important to note the factual and procedural background of the instant case; as 

noted it arises from a motor vehicle accident.  In early-September 2016, plaintiff was in her vehicle, 

stopped at a red light, when she was rear-ended by another driver.  Her vehicle was pushed into 
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the vehicle stopped in front of her.  Plaintiff drove her vehicle to the nearby police department to 

file a police report.1   

After the accident, plaintiff asserted she was in pain and in shock.  For the following three 

or four days, plaintiff stayed in bed, and her daughter helped her to the bathroom and with meals. 

Plaintiff’s daughter took her to an urgent care, but they were referred to a hospital.  Plaintiff 

claimed that she suffered multiple injuries in the accident, including headaches, ear ringing, and 

pain in the neck, shoulders, arms, legs, and lower back.  She was given controlled substances for 

pain management and prescribed physical therapy.  Plaintiff had a policy of insurance with 

defendant and made a claim for reimbursement of medical expenses, lost wages, transportation 

services, replacement services, and attendant care arising from her injuries.   

Plaintiff filed suit against defendant, alleging that certain benefits were paid, but had since 

been terminated, and an unreasonable refusal to pay no-fault benefits in accordance with her 

policy.  Defendant claimed that plaintiff was barred from recovery of benefits through fraudulent 

statements or misrepresentations, which voided the insurance policy.   

Plaintiff testified that she stopped working at AT&T in 2012, after her doctor placed her 

on disability because of complications from diabetes and high blood pressure.  In 2012, plaintiff 

applied for social security disability benefits, and she was approved for approximately $1880 in 

monthly benefits in 2013.  At the time of the accident, plaintiff worked for the State of Michigan 

acting as a caregiver for an individual.  This work included bathing, dressing, cleaning, meal 

preparation, and shopping for the individual.  Plaintiff worked eight hours a day and initially 

earned $300 a month, but her final rate of pay was $600 a month.  However, plaintiff could not 

continue this employment because her doctors disabled her from working after the accident.     

At the time of her deposition in September 2018, plaintiff testified that she still attended 

physical therapy three times a week, visited a pain doctor once a month, and had injections every 

two to three months.  Although plaintiff could now perform basic hygiene and meal preparation, 

she was restricted from performing household duties.   

In 2019, plaintiff was deposed in an unrelated motor vehicle accident case2 for services she 

provided to Steven W Harmony, Sr.  At the start of her deposition, plaintiff acknowledged that she 

had been deposed previously.  When asked if she was ever a party to a lawsuit, plaintiff answered, 

“No.”  When questioned about the reason she was deposed, she was initially evasive.  Plaintiff 

eventually answered that she was deposed in a “private case,” arising from her being injured, and 

she was the plaintiff in an ongoing action against an insurance company.  Plaintiff testified that 

she received attendant care and replacement services, but those services stopped in October 2018. 

Plaintiff began working for Harmony in November 2018, and performed case management 

services for $200 an hour.  During the deposition, plaintiff was questioned about her credentials 

 

                                                 
1 Plaintiff testified that she was able to drive her vehicle after the accident, but it sustained both 

front and rear-end damage.  Although plaintiff was stopped at the time of the crash, there was no 

estimation of the speed of the truck that struck her.  However, plaintiff stated that the vehicle’s 

airbag did not deploy in the accident.  Nonetheless, plaintiff testified that her vehicle was “totaled.”     

2 The case was filed in Macomb Circuit Court, assigned lower court number 2018-002406-NF, 

and titled Steven W Harmony, Sr v State Farm Mut Auto Ins Co.   



-3- 

and past work experience in providing case management services to justify her hourly wage.  

Plaintiff testified that she performed and was compensated for case management and attendant 

services for Thessalonia Reed3 for a “couple of years” before his death in 2017, which included 

making and taking him to appointments and preparing meals.  She also testified that she was 

employed part-time from 2016 to 2019 for a party planning company.  Additionally, plaintiff 

testified that she determined the reasonable rate of $200 an hour in light of her “research,” but 

could not recall where she located this information.  Although plaintiff was acting as Harmony’s 

case manager, she did not review his medical records before the accident or learn of pre-existing 

medical conditions.  Plaintiff did not receive any special training to act as a case manager and did 

not know if it was recommended that Harmony acquire a case manager.  She also did not know if 

Harmony was receiving attendant care services when she started as case manager.  Plaintiff insisted 

that she was privately paid $200 an hour for case management services by Reed and that she had 

a record of the payment.4     

Harmony confirmed that plaintiff was his case manager since November 2018.  They 

determined that she would be paid $200 an hour in light of her experience, calls to case 

management companies, and a conversation with a case manager at a Binson’s store.  Plaintiff 

scheduled Harmony’s appointments and discussed his living situation because he was falling and 

had difficulty maneuvering stairs.  She came over every day for four hours during which they 

spoke, and she talked on the phone.  Plaintiff drove him “wherever he needed to go,” including to 

doctor appointments and the grocery store.  He also accompanied her when she drove other 

people’s children to and from school for “extra money.”  To his knowledge, plaintiff did not have 

any other jobs in addition to case management and child transportation, but she was seeking 

election to her local city council.  Harmony testified that plaintiff had no physical disabilities and 

was “in good shape.”   

 In light of the deposition testimony, defendant asserted that the fraud provision of the 

policy was applicable to preclude plaintiff’s recovery of benefits.  Defendant also submitted that 

plaintiff made material misrepresentations about the extent of her injuries and ability to drive and, 

as a result, plaintiff’s policy was void.   

Plaintiff argued the fraud provision did not apply because her statements in the Harmony 

case were separate and unrelated to her claim for benefits.  Plaintiff asserted that even if her 

statements in the Harmony case pertained to her no-fault claim, her policy was not void because 

there was a question of fact as to whether they could be deemed fraudulent statements, and the 

trial court could not assess her credibility when deciding the summary disposition motion.  

Importantly here, plaintiff filed an affidavit, stating she “was removed from disability of work and 

employment” by her treating physicians in November 2018.  Plaintiff revealed that her prior case 

management experience was for her father, Thessalonia Reed, and that he never paid her $200 an 

hour and did not have the financial resources to pay her.  She explained that she made the statement 

in her deposition in the Harmony case “to support the amount” that she billed.  Further, she worked 

 

                                                 
3 In her deposition, plaintiff did not disclose that Reed was her father.   

4 When asked if she paid taxes on those case management services, plaintiff asked if counsel was 

trying to get her in trouble.  Additionally, plaintiff gave a description of the difference between 

attendant care and replacement services.  After she answered, plaintiff asked counsel if she was 

right or wrong.   
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for her daughter’s party planning company on a voluntary basis and never received any 

compensation.   

The trial court noted an affidavit could not rebut the testimony, and plaintiff’s failure to be 

forthright created the problem.  The trial court concluded that there was no genuine issue of 

material fact and granted summary disposition to defendant under MCR 2.116(C)(10).  I agree 

with the trial court.   

II.  ANALYSIS 

A.  MEEMIC 

Although the majority opinion concludes that this case presents a legal question solely 

controlled by the Meemic decision, I disagree.  In Meemic, Justin Fortson (Justin) was seriously 

injured when he fell from the hood of a moving vehicle in September 2009.  As a result of brain 

damage, Justin required constant supervision, and his doctors prescribed long-term care.  Instead 

of sending Justin to a brain-injury rehabilitation center, his parents, the codefendants Richard and 

Louise Fortson, decided to provide 24-hour attendant care themselves and were paid $11 an hour.  

At the time of the accident, the parents were the named insureds in the policy, and Justin was 

covered as an “insured person” under the policy’s resident relative provision and MCL 

500.3114(1).  Meemic, ___ Mich at slip op 2.  Between October 2009 and October 2014, the 

parents submitted bills for attendant care and Meemic paid them.  However, in May 2013, Meemic 

conducted an investigation and learned that between September 2012 and July 2014, Justin was 

jailed for 233 days and in a drug program for 78 days.  Nonetheless, the parents billed Meemic for 

attendant care for that time period.  Consequently, Meemic filed suit against the parents and Justin, 

seeking to void the policy pursuant to the antifraud provision and relief from continuing to pay 

Justin’s claim.  The antifraud provision provided that it was void “if any insured person” has 

intentionally concealed or misrepresented any material fact or circumstances relating to the 

insured, the application, or any claim made under it.  Id. at 2-3.   

 Meemic filed suit alleging breach of contract, fraud, common-law and statutory 

conversion, and unjust enrichment.  The Fortsons filed a counterclaim for past and future attendant 

care benefits.  Meemic’s initial request for summary disposition was denied premised on the 

innocent third-party rule, but after the doctrine was overruled by our Supreme Court, the trial court 

granted summary disposition.  This Court reversed, concluding that the fraud did not occur in the 

procurement of the policy, and the fraud did not affect the validity of the contract.  Additionally, 

it held that the policy’s antifraud provision was invalid because it would allow Meemic to 

circumvent the payment of statutorily mandated benefits.  Id. at 3-5.   

 Our Supreme Court noted that, in the context of mandatory no fault coverage, a common-

law fraudulent procurement defense may be raised.  Id. at 8-9.  However, the Court went on to 

clarify that “a provision in an insurance policy purporting to set forth defenses to mandatory 

coverage is only valid and enforceable to the extent it contains statutory defenses or common-law 

defenses that have not been abrogated.”  Id. at 10-11.  Thus, the Court concluded that the 

appropriate question was whether a contract-based fraud defense was available by statute or if it 

was a common-law defense that had not been abrogated.  That is, “[i]f the contractual defense is 

properly derived from either source, it is valid; if not, then it goes beyond what Meemic can assert 

to avoid mandatory coverage and is invalid and unenforceable.”  Id. at 11.   
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 Our Supreme Court noted that fraud was not provided for in the no-fault act.  With regard 

to the common-law, the Court stated that a contract obtained as a result of fraud only allowed the 

defrauded party to seek rescission or avoidance of the contract related to the inducement.  Id. at 

11-13.  However, with regard to postprocurement fraud, the Court noted that a contractual 

provision that rescinds a contract because of postprocurement fraud was not invalid in all 

circumstances.  Rather, postprocurement fraud allowed for rescission of a contract when a party 

failed to perform a substantial part of the contract or one of the essential terms.  Id. at 14.  However, 

mere breach generally did not allow a party to avoid a contract at common law because the facts 

that warrant rescission must have existed at the time the contract was made.  Id. 

The Meemic Court noted that the sweeping antifraud policy at issue would terminate 

Justin’s benefits “on the basis of the fraudulent activity of anyone who happened to be in or out of 

the car and entitled to claim under the policy, and the activity could occur years after the policy 

was entered and relate to any claim or simply to the ‘insurance.’ ”  Because the fraudulent activity 

by the parents did not induce or deceive Meemic into entering into the policy, Meemic did not rely 

on any misrepresentations at the time the insurance policy was executed in 2009.  “In short, 

Meemic’s contract-based fraud defense fails because it is not the type of common-law fraud that 

would allow for rescission.”  Id. at 15-17. 

However, the facts in Meemic are distinct from this plaintiff.  In Meemic, Justin’s 

entitlement to statutory benefits would have been controlled by actions of others; his parents could 

have caused his benefits to cease.  However, in this case, plaintiff, not the insurance company, 

initiated the suit to recover no-fault benefits.  In response, the insurance company sought to avoid 

paying benefits on the basis of fraud.  This plaintiff’s entitlement to benefits is controlled by her 

own actions and pertains to her own submissions regarding services received.  Indeed, the Meemic 

Court acknowledged this factual scenario and declined to include it in the Meemic holding.   

 Specifically, in Meemic, id. at 12 n 10, the Court noted that fraud by the insured did not 

preclude relief to the insurance company, stating:   

That is not to say that the no-fault act leaves insurers without recourse.  An insurer 

can reject fraudulent claims without rescinding the entire policy.  See generally 

Shelton v Auto-Owners Ins Co, 318 Mich App 648, 655; 899 NW2d 744 (2017).  In 

addition, an insurer may receive attorney fees ‘in defending against a claim that 

was in some respect fraudulent or so excessive as to have no reasonable 

foundation.’  MCL 500.3148(2).  And, in certain narrow circumstances, an insurer 

can seek to cancel the policy under MCL 500.3220.  

  

More importantly, the Meemic Court noted that it was not addressing the circumstance where the 

fraud occurred by the individual who was both the policyholder and the claimant and the fraud 

pertained to the claim for proof of loss by stating: 

The Court of Appeals has upheld a fraud-exclusion provision when the fraud related 

to proof of loss on a claim rather than fraud in the procurement or execution of the 

policy.  See Bahri v IDS Prop Cas Ins Co, 308 Mich App 420, 425; 864 NW2d 609 

(2014); but see Shelton, 318 Mich App 648, 652-655; 899 NW2d 744 (2017) 

(limiting Bahri to when the claimant is an insured under the defendant’s policy).  A 
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leading treatise has explained that “to avoid a policy on the ground of fraud or false 

swearing in the proof of loss, the statement in question must be material.”  13A 

Couch, Insurance, 3d (2019 rev ed), section 197:18, pp 48-49.  In this case, 

however, because there is no allegation of fraud in relation to Justin’s claim for 

benefits, the Court need not address the issue of whether and to what extent fraud 

related to proof of loss can justify voiding the policy.  Moreover, because this case 

involves fraud by someone other than the claim beneficiary, the Court need not 

address whether a clause voiding a policy for postprocurement fraud would be valid 

as applied to fraud by an individual who is both a policyholder and the claim 

beneficiary.  [Id. at 16 n 15 (emphasis in original).]5 

 

In Meemic, Justin would have been denied statutory benefits because of the purported 

deception by his parents.  Thus, in light of the sweeping anti-fraud provision, his entitlement to 

statutory benefits would have been voided by actions or individuals beyond his control when there 

was no allegation of collusion.  However, in the present case, plaintiff was both the policyholder 

and the claimant.  She submitted a request for replacement services, contending that she could not 

perform basic tasks and required assistance, but then claimed to provide replacement services for 

her father and had part-time employment with her daughter in an unrelated lawsuit.  Further, she 

chauffeured children to school for extra money.  Plaintiff did not recant providing services to her 

father, working for her daughter, and did not deny driving children to school for money.  She only 

denied receiving payment from her father and daughter.  Thus, plaintiff’s claim does not pertain to 

procurement fraud in obtaining the policy or fraud committed by others.  Rather, it addresses 

postprocurement or proof of loss fraud pertaining to her policy and involves her own fraudulent 

claim for benefits including replacement services when she admittedly was performing 

replacement services for others.   

The purpose of the no-fault act is “to provide accident victims with assured, adequate and 

prompt reparations at the lowest cost to both the individuals and the no-fault system.”  Williams v 

AAA Michigan, 250 Mich App 249, 257; 646 NW2d 476 (2002).  In the no-fault act, insurance 

companies are required to provide first-party insurance benefits known as personal protection 

insurance benefits (PIP) benefits for certain expenses and losses.  MCL 500.3107; MCL 500.3108.  

The four general categories of PIP benefits are survivor’s loss, allowable expenses, work loss, and 

replacement services.  Johnson v Recca, 492 Mich 168, 173; 821 NW2d 520 (2012).  However, to 

ensure that there is no abuse of the no-fault act and unduly costs added to its maintenance that 

price some insureds out of the system, an insured must submit an accurate sworn statement of loss. 

A false swearing of loss is fraudulent conduct that must be addressed.  This case presents the 

unique scenario where plaintiff, through counsel, admittedly lied about the need for attendant care 

and replacements services when examined in light of her provision of those same services to 

another individual.  In my view, Meemic expressly exempted this scenario from its holding.      

 

                                                 
5 The majority opinion recognizes the Meemic Court’s reservations regarding the decision’s 

application, but essentially concludes that the broadly expressed holding effectively negates this 

language.  In my view, if the Meemic Court intended such a broad view, it simply would have 

removed those footnotes and not expressed those reservations.   
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B.  FRAUD 

Contrary to the majority opinion, I would apply the facts and circumstances to the policy 

language to conclude that the trial court properly granted summary disposition in light of false or 

fraudulent statements pertaining to plaintiff’s claim for no-fault benefits.   

A fraud-exclusion provision in an insurance policy may be enforced when the fraud relates 

to proof of loss on a claim.  See Bahri v IDS Prop Cas Ins Co, 308 Mich App 420, 425; 864 NW2d 

609 (2014).6  When clear and direct evidence demonstrates that a plaintiff did not require 

replacement services, her claim for personal injury protection (PIP) benefits is precluded.  Id. at 

426.   

In the present case, plaintiff contends her testimony given in the Harmony case was 

unrelated to her own claim for no-fault benefits pursuant to her insurance policy issued by 

defendant, and therefore, it did not trigger the fraud exclusion in her policy.  The fraud provision 

in plaintiff’s policy states: 

C. Fraud and Concealment 

 The entire policy will be void if, whether before or after a loss, you, any 

family member, or any insured under this policy has:  

 1. Intentionally concealed or misrepresented any material fact or 

circumstance; 

 2. engaged in fraudulent conduct; or 

 3. made false statements; 

relating to this insurance or to a loss to which this insurance applies.  (Emphasis 

added.) 

Irrespective of the fact that the issues differed between plaintiff’s cause of action for no-

fault benefits and her testimony in the Harmony case, plaintiff was deposed in both cases and gave 

conflicting sworn testimony directly related to her wages and abilities during the time she sought 

 

                                                 
6 I conclude that Meemic did not address this factual circumstance and does not present the 

opportunity for this Court to revisit and essentially overrule the Bahri decision.  This Court held 

long ago that “[f]alse swearing by an insured will void an insurance policy.”  Ramon v Farm 

Bureau Ins Co, 184 Mich App 54. 59; 457 NW2d 90 (1990).  Indeed, the fraud exclusion may be 

applied against the policyholder pursuant to their contractual agreement.  Shelton v Auto-Owners 

Ins Co, 318 Mich App 648, 652-655; 899 NW2d 744 (2017).  Additionally, rescission of a contract 

is not necessary to maintain an action for fraud and deceit arising from the agreement because 

“such action is not based upon the contract but upon the tort committed by means of false and 

fraudulent representations.”  Dinius v Bolibrzuch, 270 Mich 618, 620; 259 NW 156 (1935) 

(citation omitted).    
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no-fault benefits for lost wages, transportation services, and replacement services from defendant.  

Plaintiff advised defendant that she was unable to work,7 but in her deposition in the Harmony 

case, she testified that she provided case management services to Reed and worked part-time as a 

party planner.  Further, plaintiff represented to defendant she was unable to drive and required 

replacement services for household duties, yet according to Harmony, she drove almost daily, 

drove children to school for compensation, and showed no signs of physical disability.  Indeed, 

plaintiff’s mobility was necessary to provide daily case manager services to Harmony.  Harmony’s 

deposition testimony corroborated plaintiff’s testimony that she provided services to him despite 

her claims that she required services from others.  Because plaintiff’s testimony in the Harmony 

case demonstrated that she was employed and providing services to a family member when she 

claimed to be disabled and in need of her own household services, plaintiff made false statements 

relating to a loss to which the policy of insurance applied.  Therefore, the fraud exclusion in 

plaintiff’s policy was invoked and barred plaintiff’s claim for no-fault benefits.  

 Likewise, in light of Meemic, the majority declines to address plaintiff’s contention that 

there were genuine issues of material fact regarding whether her claim for no-fault benefits was 

fraudulent or misrepresentations made for the purpose of defrauding defendant.  Despite plaintiff’s 

argument, I would conclude that the trial court properly granted summary disposition on this basis 

as well.     

 “[A] witness is bound by his or her deposition testimony, and that testimony cannot be 

contradicted by affidavit in an attempt to defeat a motion for summary disposition.”  Casey v Auto-

Owners Ins Co, 273 Mich App 388, 729 NW2d 277 (2006).  Here, plaintiff testified in her 

deposition that she suffered from head, back, neck, leg, and shoulder pain as a result of the 

accident, that required periodic use of a cane which contradicted her prior testimony and other 

evidence produced in the Harmony case.   

To counter this clear and direct evidence in the Harmony case, plaintiff submitted an 

affidavit in which she denied being paid by Reed, her father, $200 an hour for taking care of him.  

Additionally, plaintiff averred that although she did perform work for her daughter’s party 

planning business, she was not paid and provided administrative services such as “phone calling, 

planning, and scheduling only.”  Regardless of the fact that she was not paid for her services, 

plaintiff failed to deny that she performed those services for her father and her daughter at the same 

time that she made claims to defendant for PIP benefits for replacement services and attendant 

care as a result of her injuries and disability.  Further, the affidavit failed to deny that plaintiff 

drove children to school for extra money as set forth in Harmony’s testimony.  Although plaintiff’s 

affidavit represents that her disability restriction was lifted in November 2018, when she began to 

care for and provide services to Harmony, documentary evidence was never submitted by plaintiff 

 

                                                 
7 Plaintiff contends that she was unable to work until November 2018 when restrictions were lifted 

by her treating physicians.  This information was set forth in plaintiff’s affidavit.  There is no 

evidence in the lower court record from a medical doctor that plaintiff was released from 

restrictions.  Additionally, at the summary disposition hearing, defense counsel represented that 

the insurance company was not apprised of any release.   
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to support that assertion.  Moreover, the affidavit failed to explain the services that she provided 

to Reed between 2015 and 2017 when plaintiff claimed to suffer mobility issues from the accident.  

Thus, reasonable minds could not differ in light of this clear evidence8 that plaintiff made 

fraudulent representations for purposes of recovering PIP benefits and the trial court did not err in 

granting summary disposition. 

 I would affirm.     

/s/ Kirsten Frank Kelly  

 

 

                                                 
8 I reject plaintiff’s contention that the trial court improperly assessed the credibility of plaintiff.  

See Skinner v Square D Co, 445 Mich 153, 161; 516 NW2d 475 (1994).  Rather, the trial court 

appropriately reviewed the record evidence and reasonable inferences therefrom to determine if a 

genuine issue of any material fact existed to warrant a trial.  Id.  Here, plaintiff’s counsel admitted 

before the trial court that plaintiff lied.  Plaintiff submitted a claim for attendant care and 

replacement services to defendant.  However, in the Harmony case, plaintiff initially denied being 

a party to any other lawsuit, but eventually admitted that she performed attendant care and 

replacement services at the same time she represented that she received those services and sought 

payment from defendant.  She only recanted payment for her services to her father, not the 

submission of a fraudulent proof of loss.  
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