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PER CURIAM.

Defendant appeals by right his jury trial conviction of domestic violence, third offense,
MCL 750.81(5). Defendant was sentenced as a fourth-offense habitual offender, MCL 769.12, to
serve 15 months to 12 years of imprisonment. We affirm.

I. FACTS & PROCEDURAL HISTORY

This appeal arises from defendant’s assault on his ex-wife in October 2018.! Defendant
and the victim, who were divorced in 2014, gave conflicting testimony regarding the events. The
victim testified that she picked up defendant on the day of the assault because he told her he had
money to repay her. Defendant then refused to pay her the money and demanded that she take him
to get food. An argument ensued, and defendant punched the victim several times in the face.

1 In addition to testimony about the instant assault, the jury also heard testimony from the victim
indicating that defendant assaulted her on two prior occasions by striking her in the face. First,
the victim testified that in June 2012, defendant struck her in the face and beat her hand when she
tried to call 911. Second, the victim testified that in May 2013, defendant struck her in the face
when he was intoxicated. The police were contacted after both altercations. Further, the victim
acknowledged that in about 2012, she was charged with assault because she allegedly tried to run
over defendant with her vehicle. That charged was dropped, and the victim was ultimately
convicted of a drunk-driving offense.



Defendant then exited the victim’s vehicle and ran into a nearby business, where he was later
arrested. Defendant denied that any such assault occurred.

The arresting officer was wearing a body camera that recorded his interaction with the
victim and defendant from the time he responded to the victim’s complaint until he finished
processing defendant at the police station. The video shows defendant acting in an agitated and
disrespectful manner toward the arresting officer after he was arrested. Defendant was convicted
of domestic violence and sentenced. He now appeals.

II. POLICE BODY CAMERA VIDEO RECORDING

Defendant argues that his trial counsel was ineffective for failing to object to the
presentation of the final portion of the video which was unfairly prejudicial and should have been
excluded from evidence, and that the outcome of his trial was prejudiced by the inclusion of this
evidence. Although we conclude that defense counsel’s failure to object to the admission of the
video fell below an objective standard of reasonableness under prevailing professional norms,
defendant was not prejudiced by counsel’s performance in light of the other evidence proving the
domestic assault charge.

The question whether defense counsel performed ineffectively is a mixed question of law
and fact, and we review for clear error the trial court’s findings of fact and we review de novo
questions of constitutional law. People v Trakhtenberg, 493 Mich 38, 47; 826 NW2d 136 (2012).
Defendant preserved this issue by filing a motion for remand, but because we denied the motion
and no evidentiary hearing has been held, our review is limited to errors apparent on the record.
See People v Abcumby-Blair, _ Mich App , ; NW2d _ (2020) (Docket
No. 347369); slip op p 8.

A criminal defendant has a constitutional right to the effective assistance of counsel. US
Const, Am VI. A defendant who is denied this right is entitled to reversal of the conviction.
Strickland v Washington, 466 US 668, 687; 104 S Ct 2052; 80 L Ed 2d 674 (1984). A claim of
ineffective assistance of counsel has two components. First, the defendant must show that defense
counsel’s performance “fell below an objective standard of reasonableness.” Id. at 688. Second,
“any deficiencies in counsel’s performance must be prejudicial to the defense in order to constitute
ineffective assistance under the Constitution.” Id. at 692. The Strickland analysis was adopted by
the Michigan Supreme Court as the applicable standard for ineffective assistance of counsel in
Michigan. People v Pickens, 446 Mich 298, 318; 521 NW2d 797 (1994) (“[T]here exists no
structural differences with regard to the right to assistance of counsel between federal and
Michigan provisions.”).

In failing to object to the last portion of the police officer’s body camera recording, defense
counsel’s performance fell below an objective standard of reasonableness. Defense counsel should
have raised this objection for two reasons. First, the body camera recording was unfairly
prejudicial and had little (if any) probative value, rendering it inadmissible under MRE 403.
Second, the content of this portion of the recording had no relationship to the res gestae of the
charged offense.

MRE 403 provides:



Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues,
or misleading the jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.

“All evidence offered by the parties is ‘prejudicial’ to some extent, but the fear of prejudice
does not generally render the evidence inadmissible. It is only when the probative value is
substantially outweighed by the danger of unfair prejudice that evidence is excluded.” People v
Mills, 450 Mich 61, 75; 537 NW2d 909 (1995). “Unfair prejudice” is “the tendency of the
proposed evidence to adversely affect the objecting party’s position by injecting considerations
extraneous to the merits of the lawsuit, e.g., the jury’s bias, sympathy, anger, or shock.” People v
Fisher, 449 Mich 441, 452; 537 NW2d 577 (1995) (quotation marks and citation omitted).

In this case, there is a single video depicting defendant in a combative and agitated state,
rather than duplicative, cumulative videos of the same events from different officers’ body cameras
or vantage points, played one after the other. The objectionable portion of the recording begins
with defendant being placed in the officer’s patrol car after his arrest. During the trip from the
location where defendant was arrested to the police station, defendant continually berates the
officer. For approximately 20 minutes, defendant unleashes a barrage of profanity and
accusations. However, during that period, defendant offers nothing that is probative of the charged
offense beyond his denial that he hit the victim. Defendant stated: “you know I didn’t do this,”
and “you know I didn’t hit that bitch.” He is not questioned by the officer, with the exception of
questions attempting to determine if defendant had any medical conditions that needed to be
addressed during his incarceration. Because the content of this portion of the recording has little
probative value, other than defense counsel stating the video may be used for refreshing the
testifying officer’s memory “and so forth,” and the video presented defendant in a negative light
for an extended period, defense counsel should have objected to it on the grounds that it should
have been excluded under MRE 403. That is, the video evidence likely injected considerations
extraneous to the merits of the lawsuit by invoking the jury’s anger or shock in response to
defendant’s behavior. See id.

The police body camera video recording was also not admissible as part of the res gestae
of the crime. “Res gestae are the circumstances, facts and declarations which so illustrate and
characterize the principal fact as to place it in its proper effect.” People v Bostic, 110 Mich App
747, 749; 313 NW2d 98 (1981).

No inflexible rule has ever been, and probably one never can be, adopted as
to what is a part of the res gestae. It must be determined largely in each case by the
peculiar facts and circumstances incident thereto, but it may be stated as a fixed
rule that included in the res gestae are the facts which so illustrate and characterize
the principal fact as to constitute the whole one transaction, and render the latter
necessary to exhibit the former in its proper effect. [People v Kayne, 268 Mich
186, 192; 255 NW 758 (1934) (quotation marks and citation omitted).]

Evidence meeting the definition of res gestae may be relevant and admissible. People v
Jackson, 498 Mich 246, 268; 869 NW2d 253 (2015).



The portion of the police body camera video recording that follows defendant’s arrest is
not res gestae evidence. Although, to some extent, defendant’s actions and demeanor are reflective
of his mental state at the time of the offense, the actions depicted in the recording are not
inextricably linked to the events of the offense. See id. at 266-267; see also People v Delgado,
404 Mich 76, 84; 273 NW2d 395 (1978). Defendant is agitated and hostile throughout the
recording, but he does not address the offense beyond denying that it occurred. Because
defendant’s statements and actions are not inextricably linked to the offense, they are not res gestae
evidence, and should not have been admitted on that basis.

Although defense counsel’s failure to object to this evidence fell below the standard of
reasonableness under prevailing professional norms, defendant does not show that the deficiencies
in his counsel’s performance were prejudicial to the outcome of the case.

As stated earlier, “any deficiencies in counsel’s performance must be prejudicial to the
defense in order to constitute ineffective assistance under the Constitution.” Strickland, 466 US
at 692. To establish prejudice, “defendant must show that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id.
at 694,

There was significant evidence to show that defendant was guilty of the charged offense.
This evidence included the victim’s testimony, the victim’s statements during the 911 call, the
arresting officer’s testimony, the victim’s statement to the officer during the first few minutes of
the police body camera video recording, the appearance of the victim’s face on the recording, and
the appearance of the victim’s face in photographs entered into evidence. The victim testified that
defendant punched her several times in the face, possibly breaking her nose. The arresting officer
testified that his observation of the victim was that she had injuries to her face consistent with
being punched in the manner described. The victim relayed this information to the officer when
he arrived.

Moreover, the victim testified that defendant assaulted her on two prior occasions by
striking her in the face. The police were contacted after each altercation. Such testimony, as the
trial court held, was admissible not only for limited MRE 404(b) purposes but “for any purpose
for which it [was] relevant.” MCL 768.27b(1). Thus, the jury was able to infer that defendant had
a propensity to assault the victim by striking her in the face, which was strong evidence of guilt in
this case. See People v Railer, 288 Mich App 213, 219-220; 792 NW2d 776 (2010) (“[I]n cases
of domestic violence, MCL 768.27b permits evidence of prior domestic violence in order to show
a defendant’s character or propensity to commit the same act.”). Consequently, we cannot
conclude that there was a “reasonable probability” of a different outcome, but for defense counsel’s
deficiency. See Strickland, 466 US at 694. Defendant is not entitled to a new trial based on the
admission of the body camera evidence.

III. FAILURE TO STRIKE JUROR

Defendant next argues that his trial counsel was ineffective when he failed to dismiss a
potentially impartial juror and that this failure entitles him to a new trial or a remand for an
evidentiary hearing. We disagree.



A defendant in a criminal trial has a constitutional right to be tried by an impartial jury.
US Const Ams VI and XI1V; Const 1963, art 1, 8 20; People v Miller, 482 Mich 540, 547; 759
NW2d 850 (2008). “Jurors are presumptively competent and impartial, and the party alleging the
disqualification bears the burden of proving its existence.” People v Johnson, 245 Mich App 243,
257; 631 NW2d 1 (2001). “A juror’s promise to keep the matters of her personal life separate
from defendant’s case [is] sufficient to protect defendant’s right to a fair trial.” ld. Jurors are not
required to be “totally ignorant of the facts and issues involved” in a particular case. People v
Jendrzejewski, 455 Mich 495, 519; 566 NW2d 530 (1997). “[T]he value protected by the
Fourteenth Amendment is lack of partiality, not an empty mind.” 1d.

During voir dire, a prospective juror indicated that she had been a victim of domestic
violence 15 years prior and that this experience may affect her ability to be a juror. This
prospective juror was part of the jury that found defendant guilty. The prospective juror also
indicated that she could set aside her bias and render a fair verdict. When asked if she would
follow the law and accord defendant the presumption of innocence, the prospective juror stated, “I
would. It may be a little hard, but I would.” These assurances were accepted by the trial court, as
shown by the fact that she was not removed from the jury panel. And they provide sufficient basis
to afford the juror the presumption that she is impartial. Johnson, 245 Mich App at 257. Defendant
has provided no other evidence indicating that this juror was biased against him.

Further, defense counsel engaged in a thoughtful voir dire that indicates sound trial
strategy. For example, among several other questions, he asked the prospective jurors whether
any one of them would be biased against an individual who “uses course language or swear words”;
whether any one of them would be more likely to believe a statement by one particular gender;
whether any one of them would be more likely to believe a statement by a police officer as opposed
to a private citizen; and whether any one of them would be more or less likely to believe a statement
by someone who is better dressed. None of these questions elicited a negative response. He also,
for example, carefully explained the concept of “reasonable doubt” and inquired whether any
prospective juror would have trouble applying such a concept to the case.? We therefore
respectfully disagree with the dissent that defense counsel suggested to the jury that he “was not
paying attention” and that “the trial did not really matter” to him, and thus do not find his voir dire
performance constitutionally deficient.?

2 The dissent invites readers of her dissent to “judge” for themselves whether defense counsel
“carefully explained” the concept of reasonable doubt to the prospective jurors. The relevant
judging, however, already has been performed by the judges of this Court pursuant to the
governing standard of review, People v Trakhtenberg, 493 Mich 38; 826 NW2d 136 (2012), which
requires this Court to “review[] de novo questions of constitutional law.” Id. at 47.

8 We also respectfully disagree with the dissent’s discussion of Strickland prejudice in this context.
The dissent accurately quotes from Hughes v United States, 258 F3d 453, 463 (CA 6, 2001), to the
effect that “[t]he seating of a biased juror who should have been dismissed for cause requires
reversal of the conviction.” However, the dissent overlooks the key premise of Hughes that “[t]o
maintain a claim that a biased juror prejudiced him [under Strickland], . . . Petitioner must show



IV. WAIVER OF CLOSING ARGUMENT

Defendant next argues that defense counsel’s decision to waive closing argument deprived
him of the effective assistance of counsel. We disagree.

Defense counsel is given “wide discretion in matters of trial strategy because counsel may
be required to take calculated risks to win a case.” People v Heft, 299 Mich App 69, 83; 829
NW2d 266 (2012). We cannot substitute our judgment for that of counsel regarding matters of
trial strategy or assess counsel’s performance with the benefit of hindsight. People v Payne, 285
Mich App 181, 190; 774 NW2d 714 (2009). Defense counsel’s decision to waive closing argument
is a matter of trial strategy that we ordinarily will not question. People v Burns, 118 Mich App
242, 248; 324 NW2d 589 (1982).* Indeed, MCR 2.507(E) makes it very clear that parties may rest

that the juror was actually biased against him.” Id. at 458 (cleaned up). See also Miller v Francis,
269 F3d 609, 616 (CA 6, 2001) (“Because Miller’s claim of ineffective assistance of counsel is
founded upon a claim that counsel failed to strike a biased juror, Miller must show that the juror
was actually biased against him.”); Goeders v Hundley, 59 F3d 73, 75 (CA 8, 1995) (“Goeders’
claim of ineffective assistance of counsel is grounded in the claim that counsel failed to strike a
biased juror. To maintain a claim that a biased juror prejudiced him, however, Goeders must show
that the juror was actually biased against him.”).

Notably, the dissent provides no authority for the proposition that Strickland prejudice in this
context may be shown by the failure to challenge a possibly biased juror. In the absence of such
authority, we cannot conclude that defendant is entitled to a new trial because the prospective juror
at issue was possibly biased.

* The dissent takes exception with our reference to this case because it was published before
November 1, 1990, and thus, the dissent says, it is nonbinding. There are two court rules that
address the precedential effect of a Court of Appeals decision. MCR 7.215(C)(2) states that “[a]
published opinion of the Court of Appeals has precedential effect under the rule of stare decisis.”
MCR 7.215(J)(1) states that “[a] panel of the Court of Appeals must follow the rule of law
established by a prior published decision of the Court of Appeals issued on or after November 1,
1990, that has not been reversed or modified by the Supreme Court, or by a special panel of the
Court of Appeals as provided in this rule.”” MCR 7.215(J)(1) does not state that this Court’s
decisions before November 1, 1990, are not binding precedent. It specifies only that we are
required to follow a rule of law established by a written opinion by this Court after that date.
Further, as this Court stated in Andrusz v Andrusz, 320 Mich App 445, 457 n 2; 904 NW2d 636
(2017), published opinions of the Court of Appeals, regardless of their publication date, always
have been binding on trial courts. In People v Kroll, 179 Mich App 423, 426; 446 NW2d 317
(1989), this Court explained a published opinion of this Court has precedential effect under the
rule of stare decisis. MCR 7.215(C)(2). As such, a trial court is constrained to follow a decision
by any panel of this Court unless it is contradicted by another panel or overruled by our Supreme
Court. Kroll, 179 Mich App at 426, citing In the Matter of Hague, 412 Mich 532, 552; 315 NW2d
524 (1982); Moorhouse v Ambassador Ins Co, 147 Mich App 412, 417; 383 NW2d 219 (1985).
See also Tebo v Havlik, 418 Mich 350, 362; 343 NW2d 181 (1984) (“A decision by any panel of



their case without a closing argument. See People v Gore, 25 Mich App 700; 181 NW2d 654
(1970).

Here, the record reflects several valid reasons for defense counsel to waive closing
argument. First, defense counsel effectively impeached the victim’s testimony, and a closing
argument further criticizing the victim may have backfired and evoked the jury’s sympathy for
her. Second, waiving closing argument may have conveyed to the jury defense counsel’s belief
that the prosecution had not proven its case beyond a reasonable doubt. Third, given that the
prosecution directed a substantial part of its closing argument to addressing the question, “Who
has the motive to lie?”, it strikes us as quite reasonable for defense counsel to allow the jury to
answer that question for itself and not open the door to rebuttal. See MCR 2.507(E) (“The party
who commenced the evidence is entitled to open the argument and, if the opposing party makes
an argument, to make a rebuttal argument not beyond the issues raised in the preceding
arguments.”).> Had defense counsel given a closing argument to the effect that the victim had the
motive to lie, he would have opened the door for a rebuttal once again directly attacking
defendant’s credibility.

Moreover, defendant fails to show how defense counsel’s decision prejudiced the outcome
of his case. The trial court instructed the jury: “[W]hen you discuss the case and decide on your
verdict, you’re only allowed to consider the evidence that was properly admitted in the trial . . . .
The lawyers’ statements and their arguments are not evidence, they’re only meant to help you
understand their respective viewpoints of legal theories.” As discussed earlier, substantial
evidence was presented to the jury to show that defendant was guilty of domestic assault beyond
a reasonable doubt. This evidence included the victim’s testimony that defendant assaulted her in
a similar manner on two prior occasions,® the photographs of her injuries from the instant assault,
and her testimony about the instant assault itself. Therefore, defendant’s argument that defense
counsel’s decision to waive closing argument entitles him to a Ginther hearing lacks merit.”

the Court of Appeals is, therefore, controlling statewide until contradicted by another panel of the
Court of Appeals or reversed or overruled by this Court.”).

® Although MCR 2.507(E) is located in the chapter of the court rules concerning civil procedure,
MCR 2.001 et seq., MCR 6.001(D) provides that “[t]he provisions of the rules of civil procedure
apply to” criminal cases absent certain exceptions that are not relevant here. See, e.g., People v
Stimage, 202 Mich App 28, 32; 507 NwW2d 778 (1993) (applying MCR 2.507(A) to a criminal
case).

® During his testimony, defendant acknowledged that after the June 2012 incident, he pleaded
guilty to an offense “for taking the phone away from her when she was trying to call the police,”
and after the May 2013 incident, he pleaded guilty to an offense as a result of the victim’s
allegation that he struck her in the face. Although his testimony was not entirely clear, it was
apparent to the jury that at least one of those offenses was domestic violence.

" According to the dissent, a Ginther hearing is warranted on this issue “to find out why counsel
waived argument.” However, MCR 2.507(E) provides that “[a]fter the close of all the evidence,
the parties may rest their cases with or without final arguments.” [Emphasis added.] The dissent



V. SHACKLED DEFENDANT

Defendant next argues that the trial court abused its discretion and violated his due-process
rights by requiring him to be shackled during the trial. Because the record evidence is unclear
regarding whether defendant was required to be shackled during the trial or whether the jury ever
saw defendant in restraints, we disagree.

We review a decision to restrain a defendant for an abuse of discretion under the totality of
the circumstances. People v Dixon, 217 Mich App 400, 404-05; 552 NW2d 663, 668 (1996).
“But even if a trial court abuses its discretion and requires a defendant to wear restraints, the
defendant must show that he suffered prejudice as a result of the restraints to be entitled to relief.”
People v Payne, 285 Mich App 181, 186; 774 NW2d 714 (2009). If the jury was unable to see the
defendant’s restraints, then the defendant was not prejudiced. 1d.

The record in this case is unclear as to whether defendant was actually shackled or
otherwise restrained during the trial. At the very beginning of the first day of trial, defendant’s
attorney requested that defendant’s chains be removed. The trial court’s reply was: “[T]hat’s up
to the sheriffs.”® Defendant added, “I’m not going anywhere.” The record is silent on the issue of
restraints from that point forward. There are no indications that the restraints were removed, nor
are there any further requests to do so; likewise, there is no indication that defendant remained
restrained.® More importantly, the record does not mention whether the jurors were ever able to
see defendant wearing restraints.'® Defendant argues that we should presume that defendant was

would apparently hold that a defense attorney may act in accordance with an applicable court rule,
but the mere fact of doing so exposes him or her to a Ginther hearing for possible ineffective
assistance of counsel. In other words, the dissent would apparently hold that in any case in which
a defense attorney waives closing argument—or at least in any such case where the evidence
against the defendant is not overwhelming—the defense attorney must give a closing argument or
be forced to defend the decision otherwise at a Ginther hearing. We decline to decide today that
a defense attorney’s compliance with an applicable court rule automatically entitles the defendant
to a Ginther hearing.

8 Deferring to the sheriffs on this matter reflected an incorrect understanding of the law. “[A]
defendant in a criminal case should not be subjected to physical restraint while in court unless the
judge, for reasons entered on the record, finds such restraint reasonably necessary to maintain
order.” People v Dunn, 446 Mich 409, 426; 521 NW2d 255 (1994). It was therefore only
permissible to subject defendant to restraints if the trial court itself found that doing so was
warranted.

® Indeed, at one point during the first day of trial, defendant was excused to use the bathroom
without any suggestion that he was restrained.

% During voir dire, defense counsel observed for the prospective jurors that defendant was “in his
jail blues.” The jury was thus at least aware that defendant was incarcerated at the time of trial.
While this fact alone would not necessarily render any error harmless, courts have routinely
recognized that the effect on the jury is a central consideration in assessing whether the defendant
was prejudiced by the restrains. See, e.g., People v Johnson, 160 Mich App 490, 493; 408 Nw2d



shackled, that the jury saw this, and that defendant was therefore prejudiced. However, without
record evidence, it is not possible to determine that the trial court actually abused its discretion in
any way, that the jury saw defendant wearing restraints, or that there was any prejudice to the jury.

VI. CONCLUSION

Defendant has not demonstrated that he is entitled to relief. Although defense counsel was
deficient for failing to object to the admission of the majority of the video evidence, defendant has
not demonstrated that he was prejudiced by this error. Additionally, defendant’s other claims that
defense counsel rendered ineffective assistance at trial are without merit. Accordingly, we affirm.

/sl Kirsten Frank Kelly
/sl Michael J. Riordan

485 (1987) (“While we do not believe that the trial court justified the use of leg restraints during
trial since there was no indication on the record before us that defendant was an escape risk or a
safety risk, we also believe that the trial court’s finding that the jury was unable to see those
restraints rendered any error by the trial court harmless.”).

9-
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GLEICHER, J. (concurring in part and dissenting in part).

This domestic violence case was a credibility contest. The complaining witness testified
that her ex-husband, defendant Thomas Hulbert, repeatedly punched her in the face and broke her
nose. Hulbert insisted that the complainant lunged at him while they were seated in her vehicle,
and that he sustained a defensive wound on his arm inflicted by her fingernails. The couple had a
history of domestic violence. Several years earlier, the complainant had been criminally charged
after attempting to run over Hulbert with her car. The prosecutor decided against pursuing that
case.

The jury found Hulbert guilty of domestic violence. His appeal raises several claims of
ineffective assistance of counsel. He additionally alleges that he was unconstitutionally shackled
during the trial. | would remand for an evidentiary hearing regarding both issues.

I. THE SHACKLING

The majority dispenses with Hulbert’s shackling claim by finding the record “unclear” as
to whether Hulbert was actually shackled “during the trial or whether the jury ever saw [Hulbert]
in restraints[.]” The majority errs by failing to order a remand regarding Hulbert’s possible
shackling.

At the outset of the trial, the following colloguy ensued:



The Court: Okay. We’re on the record in People - -
The Clerk-Bailiff: Please be seated.

The Court: - - versus Hulbert. Okay. | see we have a problem already.
Defendant isin - -

Mr. Hendrickson [defense counsel]: Your Honor, can we have the - -
The Court: That’s up to the - - that’s up to the deputies, but - -

Mr. Hendrickson: Sir, can we have the chains taken off?

The Court: He’s in - - he’s in jail garb. Does - -

Mr. Hendrickson: Your Honor, that’s - - that’s what we have, | think. And
we’ve - - we’ve talked about it and that’s what he’s been in the last six months and
that’s what he’s going to do. Ifit’s all right with the Court. If it’s not all right with
the Court, | understand.

The Court: No, no. But you’d rather have him dressed like that than street
clothes?

Mr. Hendrickson: Yes, Your Honor.

The Court: Okay. If'that’s what you want to do, that’s fine. It’s no problem.
Mr. Hendrickson: But with the chains, though, if that’s - -

The Court: Yeah. Well, that’s up to the sheriffs.

The Defendant: I’m not going anywhere.

The Court: Okay. So what are we putting on the record then besides
that? . . . [Emphasis added.]

No additional information of record indicates whether Hulbert remained shackled, or whether the
jury saw the shackles.

Due process principles prohibit the routine shackling of criminal defendants. “[T]he Fifth
and Fourteenth Amendments prohibit the use of physical restraints visible to the jury absent a trial
court determination, in the exercise of its discretion, that they are justified by a state interest
specific to a particular trial.” Deck v Missouri, 544 US 622, 629; 125 S Ct 2007; 161 L Ed 2d 953
(2005). More than a decade before the United States Supreme Court decided Deck, the Michigan
Supreme Court declared, “The rule is well-established in this and other jurisdictions that a
defendant may be shackled only on a finding supported by record evidence that this is necessary



to prevent escape, injury to persons in the courtroom or to maintain order.” People v Dunn, 446
Mich 409, 425; 521 NW2d 255 (1994).1

No record findings justified shackling Hulbert. Indisputably, the trial court erred by
expressing that whether Hulbert would remain shackled was “up to the sheriffs”; this decision lay
solely with the court—the use of visible restraints is prohibited “absent a trial court determination,
in the exercise of its discretion, that they are justified by a state interest specific to a particular
trial.” Deck, 544 US at 629 (emphasis added). Shackling is “ ‘inherently prejudicial.”” 1d at 635,
quoting Holbrook v Flynn, 475 US 560, 568; 106 S Ct 1340; 89 L Ed 2d 525 (1986). Because
there is no record justification for it, if Hulbert remained shackled during the trial, the shackling
was patently unconstitutional.

In an analogous case ignored by the majority, our Supreme Court ordered an evidentiary
hearing to determine whether the jury saw the defendant’s shackles, and further instructed that if
the jury saw the shackles, “the circuit court shall determine whether the prosecution can
demonstrate beyond a reasonable doubt that the shackling error did not contribute to the verdict
against the defendant.” People v Davenport, 488 Mich 1054; 794 NW2d 616 (2011). The same
procedure should be ordered here, along with an additional, preliminary inquiry focused on
whether Hulbert was actually shackled during the trial.

Hulbert’s counsel objected to Hulbert’s shackling. Whether the objection resulted in
removal of the shackles is unknown. The only way to answer this critical question is to remand
for an evidentiary hearing. In my view, a remand is constitutionally imperative.

Il. INEFFECTIVE ASSISTANCE OF COUNSEL

Hulbert’s ineffective assistance of counsel claims focus on three trial events: voir dire, the
introduction of a lengthy body cam video, and closing argument. The majority holds that Hulbert’s
counsel ineffectively stipulated to the introduction of a police officer’s body cam video but finds
no prejudice. Counsel also performed ineffectively during voir dire, and potentially performed
ineffectively by failing to give a closing argument. A Ginther? hearing is warranted to determine
whether counsel had a reasonable strategic basis for admitting the entire video and by failing to

! The majority suggests that because Hulbert wore his “jail blues,” any shackling was irrelevant.
The majority misunderstands the reasons that routine shackling is constitutionally prohibited. As
the United States Supreme Court explained in Deck, 544 US at 630-632, “[v]isible shackling
undermines the presumption of innocence and the related fairness of the factfinding process[,]”
and may interfere with a defendant’s ability to communicate with his attorney, and undermines the
“courtroom’s formal dignity, which includes the respectful treatment of defendants[.]” Hulbert’s
choice to wear jail clothes does not render his shackling harmless.

2 People v Ginther, 390 Mich 436; 212 Nw2d 922 (1973).



provide the jury with a closing argument.> Counsel’s ineffectiveness regarding voir dire is
incontrovertible, and I turn first to that subject.

A. VOIR DIRE

During the voir dire of prospective jury members, a juror revealed that she had been a
victim of domestic violence and expressed reservations about her ability to be fair:

Ms. McEnhill [the prosecutor]: All right. This case is a domestic violence
case and sometimes that hits a little close to home for some people. Is there anyone
on the jury that either has been a victim of domestic violence in the past or accused
of domestic violence in the past?

(Whereupon, hand raised.)
Ms. McEnhill: All right. Ms. [R]?
Prospective Juror [R]: Uh-huh.
Ms. McEnhill: Okay. And were you an alleged victim or an offender?
Prospective Juror [R]: Victim.
Ms. McEnhill : Okay. And how long ago was that?
Prospective Juror [R]: 15 years.
Ms. McEnhill: Okay.
Prospective Juror [R]: It’s been a while.

Ms. McEnhill: Tt’s been a while. You’re going to hear evidence in this case,
if you are asked to sit as a juror, and asked to assess it based on the evidence that’s
presented here in court. Do you think that the fact that you were a victim
previously, do you think that would affect your ability to be a juror?

Prospective Juror [R]: It might.
Ms. McEnhill: Okay. And why do you think that?

Prospective Juror [R]: Flashbacks. Hits a little too close to home. | tend
to kind of feel a little more sympathy, having gone through that.

3 Hulbert preserved both issues by moving for a remand in this Court, which a motion panel denied
without prejudice.



Ms. McEnhill: If the Judge gave you the law that you were to follow, do
you think you’d be able to follow the law?

Prospective Juror [R]: | mean, if - - if there were absolute proof that he
was innocent then | would be able to say that.

Ms. McEnhill: Well, and we have to go back a little bit here, because the
Judge - - as the Defendant sits there right now, the law says that he’s innocent. And
so if the Judge told you that, and I haven’t proven my case yet, would you be able
to follow that law?

Prospective Juror [R]: 1 would. It may be a little hard, but I would.

Ms. McEnhill: Okay. And at the end of the case, you’d be asked to assess,
just based on the evidence in court, whether or not I’ve proven my case beyond a
reasonable doubt. And if that’s the law, do you think you could follow that?

Prospective Juror [R]: Probably.

“Probably” was not reassuring of this juror’s ability to be fair, particularly in light of her
other answers. Defense counsel did not ask a single question of Juror R. He made no effort to
substantively establish (or even explore) her feelings about domestic violence and its perpetrators,
despite that she gave him good grounds to do so. Although counsel intended to challenge Ms. R
for cause based on the answers she had given, he executed his challenge in a grossly ineffective
manner:

The Court: Okay. Thank you. Jury’s with the Defendant for any challenges
for cause?

Mr. Hendrickson: Your Honor, Juror Number 3, if | may, Juror [M]. I think
she’s got some things she told us about that would disqualify her, please.

The Court: Okay. Well, what specifically?

Mr. Hendrickson: Well, I remember her discussing some domestic violence,
| think. And, I mean, if I have to hash it all up, I suppose I could go back and try
to remember exactly what she said, but it just seemed to me that she wouldn’t be
probably very comfortable and I’d be concerned that she might hold it against my
client.

The Court: Okay. Any input you want to add?

Ms. McEnhill: Juror Number 3 has not spoken individually at all, I don’t
think, and did not reference domestic violence.

Mr. Hendrickson: Who’s that in the back?

The Court: Okay. Well, I don’t know. Ms. [M], have you got anything?

-5-



Mr. Hendrickson: Oh, was that - -
The Court: - - in your background that - -
Mr. Hendrickson: - - [E], is that it?

The Court: - - is going - - Just a minute. Have you got anything in your
background, Ms. [M], that’s going to affect your ability to be fair and impartial?

Prospective Juror [M]: No.

The Court: Anything particularly problematic for you about domestic
violence?

Prospective Juror [M]: No.

The Court: Okay. Well, the motion to excuse her for cause is denied.
Mr. Hendrickson: Your Honor, | think I misidentified - -

The Court: Oh.

Mr. Hendrickson: - - Juror [F], Number 5.

The Court: Okay. Number 5?

Mr. Hendrickson: Have I got it closer to right this time?

The Court: 1don’t know. What is your objection with regard to Ms. [F]?

Mr. Hendrickson: T think it’s the same objection. I think I just picked the
wrong - -

The Court: Okay.

Mr. Hendrickson: - - juror with the glasses in the back row.

The Court: Any input you want to have?

Ms. McEnhill: Ms. [F] has not indicated any history of domestic violence.

The Court: Is there something about a domestic case that causes you to be
biased against one side or the other?

Ms. McEnhill: Ms. [F]’s on this end, Your Honor. That’s the juror that he
cited.

Mr. Hendrickson: I'm just--I'm - -



The Court: No. He said Number 5 and he said Ms. [F].
Ms. McEnhill: Oh, Ms. [F]. Sorry.

The Court: Yeah. Okay. All right. Just let me handle this. Okay? Ms.
[F], do you have any - - any background related to domestic violence that is going
to impact your ability to be fair and impartial here?

Prospective Juror [F]: No.

The Court: All right. Your motion to challenge her for cause is denied. . . .
[Emphasis added.]

This performance telegraphed to the jury two things: counsel was not paying attention, and
the trial did not really matter. Moreover, at that point in voir dire, the defense had one remaining
peremptory challenge. Even if counsel could not mount an effective challenge for cause, it was
unreasonable and strikingly ineffective to have neglected to use the remaining peremptory
challenge to remove Ms. R.

| cannot agree with my colleagues’ characterization of counsel’s voir dire as “thoughtful.”
Counsel asked few questions, and the questions he asked were boilerplate. Other than inquiring
about foul language, counsel failed to tailor his voir dire to the facts of the case, never managed to
obtain an answer (all his questions were met with “no audible response”), and utterly failed to
follow up with questions of juror R. Overall, this was a mediocre performance at best, and given
counsel’s inability to strike the proper juror, a thoroughly ineffective one.*

A defendant has an absolute right to a fair and impartial jury. People v Miller, 411 Mich
321, 326; 307 Nw2d 335 (1981). Voir dire is intended to enable counsel to elicit enough
information to make a rational choice regarding whether to exclude people from the jury who

# Nor can I agree with my colleagues regarding counsel’s allegedly “careful[] explanation” of the
term “reasonable doubt.” | cannot find an “explanation,” but judge for yourself:

Mr. Hendrickson: Does anybody think that reasonable doubt means that you can’t
vote your conscience if you have a reason? If you have a doubt? Just because
someone doesn’t - - How do | want to say this? There is sometime - - Well, there’s
often - -

Well, they teach this. The prosecutor has a heavy burden to carry so
sometimes at some schools, some places, some courtrooms, well, some
prosecutor’s offices will teach the prosecutors who try and get the jurors to
understand that the prosecutor doesn’t need to prove quite so much. They
emphasize the word reason a lot when they talk about reasonable doubt. If you
have a doubt and you’ve got a reason for it, is that good enough for everybody here?
If you have a doubt about some evidence and if you have a reason for it, does that
sound like reasonable doubt to everyone?



demonstrate partiality, or who may harbor beliefs potentially compromising their impartiality.
Voir dire uncovers and illuminates bias as well as the risk of bias. Properly conducted, it is a
powerful mechanism for safeguarding a defendant’s Sixth Amendment right to a fair-minded jury.

Our Supreme Court has recommended that when ruling on challenges for cause, “a trial
judge should, in cases where apprehension is reasonable, err on the side of the moving party. . . .”
Poet v Traverse City Osteopathic Hosp, 433 Mich 228, 238; 445 NW2d 115 (1989). Such
apprehension becomes reasonable “when a venire person, either in answer to a question posed on
voir dire or upon his own initiative, affirmatively articulates a particularly biased opinion which
may have a direct effect upon the person’s ability to render an unaffected decision.” 1d. The
Supreme Court cited favorably the following language from a Colorado Supreme Court case:

“Where there is a sufficient reason to believe that at the beginning of the trial the
prospective juror is not indifferent, but favors one of the litigants over the other or
may be unconsciously influenced by considerations in addition to the evidence
presented at trial and the instructions of law, the juror must be dismissed for
cause.” [Id. at 239, quoting Blades v DaFoe, 704 P 2d 317, 324 (Colo, 1985)
(emphasis added).]

Ms. R was a problematic juror for the defense, as counsel fully recognized. Given her
answers to questions focused on domestic violence (“Flashbacks. Hits a little too close to home.
| tend to kind of feel a little more sympathy, having gone through that.”), it made no sense to keep
her on the jury. Challenging her for cause was a reasonable strategy. Forgetting who she was and
guessing his way through the women on the venire demonstrated gross ineffectiveness, and likely
insulted other jurors (no, all women do not look or sound alike).

To establish a claim of ineffective assistance of counsel, a defendant must demonstrate that
defense counsel’s performance fell below an objective standard of professional reasonableness,
and that, in the absence of counsel’s unprofessional errors, there is a reasonable probability that
the outcome of the proceedings would have been different. People v Grant, 470 Mich 477, 485-
486; 684 NW2d 686 (2004). Prejudice is demonstrated when “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland v Washington, 466 US 668, 694; 104 S Ct 2052; 80 L Ed 2d 674 (1984).

The majority holds that Ms. R’s weak and qualified “assurance” that she would follow the
law eliminates any possible prejudice. | cannot agree with this proposition, as it basically
immunizes attorneys who conduct a lackadaisical, semi-attentive, and otherwise ineffective voir
dire. Our jurisprudence recognizes the critical nature of a well-conducted voir dire in ensuring a
fair trial. Here, a juror’s answers revealed that likely she would ally herself with the complainant.
Counsel recognized this but fumbled abominably. He failed to question her to further expose her
bias and failed to articulate a challenge for cause. After utterly bolloxing a for-cause challenge,
counsel then failed to make the obviously necessary move—to excuse the juror peremptorily.

“The seating of a biased juror who should have been dismissed for cause requires reversal
of the conviction.” Hughes v United States, 258 F3d 453, 463 (CA 6, 2001). In such
circumstances, Strickland prejudice “is presumed.” Id. The presence of a juror who likely is biased
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does not automatically require reversal of a defendant’s conviction, but nevertheless, it may
undermine confidence in the verdict. While it is true that 11 jurors in addition to Ms. R voted to
convict, the views of a juror with personal experience of domestic violence likely played an
important role in the jury’s deliberations. This was a solidly “he said-she said” contest. Ms. R
was the only juror with personal experience of domestic violence. Under these circumstances, |
would hold that the risk of prejudice resulting from counsel’s constitutionally ineffective voir dire
is too high to be constitutionally tolerable.

B. THE BODY CAM FOOTAGE

The majority declares that because the body came video had “little probative value,”
“presented defendant in a negative light for an extended period,” and “injected considerations
extraneous to the merits of the lawsuit by invoking the jury’s anger or shock in response to
defendant’s behavior,” counsel performed ineffectively by stipulating to its admission. | generally
agree, although | suggest that the better course of action would have been to conduct a Ginther
hearing to elucidate whether counsel did, in fact, have a legitimate basis for stipulating to its
introduction. But assuming that the majority’s ineffectiveness analysis is correct, | respectfully
disagree with the majority’s determination that the video was not prejudicial.

The majority rests its conclusion on an abbreviated review of controverted evidence. Yes,
the complainant testified that Hulbert punched her in the face, but Hulbert vehemently denied that
he had done so. Yes, an officer testified that it appeared that the complainant had an injury to her
face; Hulbert claimed that she did not. The complainant testified that she had a broken nose, yet
she never sought medical treatment, and no other evidence supported this allegation. Cross-
examination revealed that the complainant had testified multiple times in multiple cases; the effort
to paint her as a professional witness was one of counsel’s few successes. | do not know who was
lying about the events in this case, and neither does the majority. What is clear is that the video
portrayed Hulbert as a deranged, profane, out-of-control, nasty human being deserving of neither
respect nor credibility. In a case which turned on credibility assessments, the video was highly
prejudicial. See People v Armstrong, 490 Mich 281, 291; 806 NW2d 676 (2011). | would reverse
on this ground.

C. CLOSING ARGUMENT

For unknown reasons, Hulbert’s counsel declined to present any closing argument—not
even to remind the jurors of the role of reasonable doubt. Once again, counsel telegraphed that
the trial did not really matter. Perhaps this was a strategic decision. The only way to make this
determination is through an evaluation of counsel’s decision to remain silent based on his
testimony during a Ginther hearing.

I respectfully disagree with the notion endorsed by the majority that a “decision to waive
closing argument is a matter of trial strategy that we ordinarily will not question.” In support of
that proposition the majority cites People v Burns, 118 Mich App 242, 248; 324 NW2d 589 (1982),
a case that is nonbinding under MCR 7.215(J)(1), because it was published before November 1,
1990. Burns actually states, “We can only assume that defense counsel’s decision was a matter of
trial strategy which we will not question.” Burns is wrong and should not be cited again for this
proposition.



Strickland counsels that an appellate court’s first step when reviewing an ineffectiveness
of counsel claim involving closing argument is to find out why counsel waived argument. If
counsel was tired, fed up with the trial, inattentive, or unable to summon even one argument in
favor of his client, likely he performed ineffectively. The Supreme Court of the United States has
emphasized that the importance of a closing argument cannot be understated:

It can hardly be questioned that closing argument serves to sharpen and
clarify the issues for resolution by the trier of fact in a criminal case. For it is only
after all the evidence is in that counsel for the parties are in a position to present
their respective versions of the case as a whole. Only then can they argue the
inferences to be drawn from all the testimony, and point out the weaknesses of their
adversaries' positions. And for the defense, closing argument is the last clear
chance to persuade the trier of fact that there may be reasonable doubt of the
defendant’s guilt.

The very premise of our adversary system of criminal justice is that partisan
advocacy on both sides of a case will best promote the ultimate objective that the
guilty be convicted and the innocent go free. In a criminal trial, which is in the end
basically a factfinding process, no aspect of such advocacy could be more important
than the opportunity finally to marshal the evidence for each side before submission
of the case to judgment. [Herring v New York, 422 US 853, 862; 95 S Ct 2550; 45
L Ed 2d 593 (1975) (citation omitted, emphasis added).]

Here, counsel’s failure to make any argument contrasted with the prosecution’s good one.
Had there been a jury member who remained unconvinced of Hulbert’s guilt, counsel offered no
help. In a case that rose or fell on credibility, | am unable to discern any logic to this approach.

Because counsel’s performance was likely ineffective on several levels, I would remand
for a Ginther hearing. But even absent a Ginther hearing, reversal is warranted based on the highly

prejudicial body cam video. Singularly or in combination, this error undermines confidence in the
verdict.

/sl Elizabeth L. Gleicher
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